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ITEM VETO 


MONDAY, MAY 27, 1957 


House or REPRESENTATIVES, 
SuscomMITTEE No. 3 OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met at 10:30 a. m., in room 346, House Office 
Building, Hon. Edwin E. Willis (subcommittee chairman) presiding. 

Present: Mr. Willis, Mr. Brooks, and Mr. Curtis. 

Also present: C. F. Brickfield, counsel. 

Mr. Wits. The subcommittee will come to order, please. We 
are here for the consideration of House Joint Resolutions 47, 239, 
245, 284, and 343; and H. R. 830, H. R. 7405, and H. R. 7679. 

(The above-mentioned documents follow:) 


[H. J. Res. 47, 85th Cong., Ist sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States relative to 
disapproval of items in general appropriation bills 


Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled (two-thirds of each House concurring therein), That the 
following article is proposed as an amendment to the Constitution, which shall 
be valid to all intents and purposes as part of the Constitution when ratified by 
the legislatures of three-fourths of the several States: 


“ARTICLE — 


“Section 1. The Congress may by law permit the President to disapprove 
any item or items of any general appropriation bill which shall have passed the 
House of Representatives and the Senate and have been presented to him for 
his approval, in the same manner and subject to the same limitations as he may, 
under section 7 of article I of this Constitution, disapprove as a whole any bill 
which shall have been presented to him. 

“Sec. 2. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States, as provided in the Constitution, within seven years from the date 
of the submission hereof to the States by the Congress.” 





(H. J. Res. 239, 85th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States relating to 
appropriations 


Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled (two-thirds of each House concurring therein), That the follow- 
ing article is proposed as an amendment to the Constitution of the United States, 
which shall be valid to all intents and purposes as part of the Constitution when 
ratified by the legislatures of three-fourths of the several States: 


“ARTICLE — 
“Section 1. The President may approve any appropriation or provision and 


disapprove any other appropriation or provision in the same appropriation bill. 
In such case he shall, in signing the bill, designate the appropriations and provi- 
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sions disapproved; and shall return a copy of such appropriations and provisions, 
with his objections, to the House in which the bill shall have originated; and the 
same proceedings shall then be had as in case of other bills disapproved by the 
President. 

‘Sec. 2. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.”’ 





(H. J. Res, 245, 85th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States empowering 
the Congress to authorize the President to approve and disapprove separate items or provisions in appro- 
priation bills. 


Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled (two-thirds of each House concurring therein), That the 
following article is proposed as an amendment to the Constitution, which shall be 
valid to all intents and purposes as part of the Constitution when ratified by the 
legislatures of three-fourths of the several States. 


“ARTICLE — 


“Section 1. The Congress shall have power to authorize the President to 
approve and disapprove, separately, any item or provision, as defined by the 
Congress, in any appropriation bill presented to the President after passage by the 
House of Representatives and the Senate. Such items and provisions approved 
by the President shall take effect as law and such items and provisions disapproved 
by the President shall take effect as law when repassed by two-thirds of the House 
of Representatives and the Senate as provided under section 7 of article I of this 
Constitution. Whenever the President, pursuant to such statutory authority, 
disapproves more than one such item or provision, the vote of the House of 
Representatives and the Senate upon reconsideration shall be taken separately on 
each such item or provision. 

“Sec. 2. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States, as provided in the Constitution, within seven years from the date of its 
submission to the States by the Congress.” 





(H. J. Res. 284, 85th Cong., Ist sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States relating to 
appropriations 


Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled (two-thirds of each House concurring therein), That the 
following article is proposed as an amendment to the Constitution of the United 
States, which shall be valid to all intents and purposes as part of the Constitution 
when ratified by the legislatures of three-fourths of the several States: 


‘* ARTICLE— 


‘Section 1. The President may approve any appropriation or provision and 
disapprove any other r appropriation or provision in the same appropriation bill. 
In such case he shall, in signing the bill designate the appropriations and provi- 
sions disapproved; and shall return a copy of such appropriations and provisions, 
with his objections, to the House in which the bill shall have originated; and the 
same proceedings shall then be had as in case of other bills disapproved by the 
President. 

‘Sec. 2. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.”’ 
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{H. J. Res. 343, 85th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States relative to 
disapproval of items in general appropriation bills 


Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled (two-thirds of each House concurring therein), That the 
following article is proposed as an amendment to the Constitution, which shall be 
valid to all intents and purposes as part of the Constitution when ratified by the 
legislatures of three-fourths of the several States : 


‘* ARTICLE— 


‘Section 1. The President shall have the power to disapprove any item or 
items of any general appropriation bill which shall have passed the House of 
Representatives and the Senate and have been presented to him for his approval, 
in the same manner and subject to the same limitations as he may, under section 7 
of article I of this Constitution, disapprove as a whole any bill which shall have 
been presented to him. 

“Sec. 2. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States, as provided in the Constitution, within seven years from the date 
of the submission hereof to the States by the Congress.” 





[H. R. 830, 85th Cong., Ist sess.] 


A BILL To provide that for the purpose of disapproval by the President each provision of an appropriation 
bill shall be considered a separate bill 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That for the purpose of disapproval by the Presi- 
dent each provision of an appropriation bill which (1) appropriates money, 
authorizes money to be jatencled. or otherwise makes money available for ex- 
penditure, for any specified purpose or purposes, or (2) authorizes the making 
of any contract, or (3) alters existing law or enacts law where none exists, including 

rovisions which constitute “limitations’’ under the precedents of the House of 

epresentatives, shall be considered a bill within the meaning of article I, section 
7, of the Constitution of the United States and each such provision which is 
disapproved shall not become law unless repassed in accordance with the provi- 
sions of section 7, article I, of the Constitution relating to the repassage of a bill 
disapproved by the President. 





[H. R. 7405, 85th Cong., 1st sess.] 


A BILL To provide that for the re of disapproval by the President each provision of an appropriation 
bill shall be considered a separate bill 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That for the purpose of disapproval by the Presi- 
dent each provision of an appropriation bill which (1) appropriates money, 
authorizes money to be expended, or otherwise makes money available for expend- 
iture, for any specified purpose or purposes, or (2) authorizes the making of any 
contract, or (3) alters existing law or enacts law where none exists, including 

rovisions which constitute “limitations’’ under the precedents of the House of 

epresentatives, shall be considered a bill within the meaning of article I, section 
7, of the Constitution of the United States and each such provision which is 
disapproved shall not become law unless repassed in accordance with the provisions 
of section 7, article I, of the Constitution relating to the repassage of a bill 
disapproved by the President. 


{H. R. 7679, 85th Cong., Ist sess.] 
A BILL To provide that for the purpose of disapproval by the President each provision of an appropriation 
bill shall be considered a separate bill 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That for the rte of disapproval by the Presi- 
dent each provision of an appropriation bill which (1) appropriates money, author- 


izes money to be expended, or otherwise makes money available for expenditure, 
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for any specified purpose or purposes, or (2) authorizes the making of any con- 
tract, or (3) alters existing law or enacts law where none exist, including provisions 
which constitute “limitations” under the precedents of the House of Representa- 
tives, shall be considered a bill within the meaning of article I, section 7, of the 
Constitution of the United States and each such provision which is disapproved 
shall not become law unless repassed in accordance with the provisions of section 7, 
article I, of the Constitution relating to the repassage of a bill disapproved by the 
President. 

The subcommittee will take up this morning several bills having to 
do with so-called item vetoes. Some of them would authorize an 
item veto only in appropriation bills; others would authorize such a 
veto in connection with any legislation. 

Specifically, we will consider House Joint Resolution 47 by our 
colleague and a member of this committee, the ranking member 
thereof on the Republican side, Mr. Keating, proposing an amend- 
ment to the Constitution of the United States relative to disapproval 
of items in general appropriation bills. Then we have House Joint 
Resolution 343, also by Mr. Keating; House Joint Resolution 239, 
by our colleague Mr. Bennett of Florida; House Joint Resolution 245, 
by Mr. Poff, also a member of this committee; House Joint Resolution 
284, by Mr. Byrnes of Wisconsin; H. R. 830, by Mr. Multer, of New 
York; H. R. 7405, by Mr. Udall; and, finally, H. R. 7679, by Mr. 
Reuss. 

We are very happy to have with us as the first witness Mr. Keating 
from New York. I understand that the Secretary of the Treasury, 
Mr. Humphrey, is likely to come around 11:30 and that there will be 
no objection to accommodating him by letting bim appear about that 
time. 

Mr. Kearine. Yes, and if I have not completed, I will be very 
glad to step aside to make way for him, because he is probably a busier 
man than I am, and he has a meeting with the Security Council, I 
believe, and planned to be here about 11:30. 

Mr. Wits. That will be the procedure that will be followed. 


TESTIMONY OF HON. KENNETH B. KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Keratine. Mr. Chairman and members of the committee, I am 
very grateful to you for arranging this opportunity to appear here 
this morning to testify in behalf of House Joint Resolution 47 and 
House Joint Resolution 343, both constitutional amendments designed 
to give the President power to veto individual items in general appro- 
priation bills. 

This has been a subject of interest to me for a good many years, 
and in every Congress since 1950, I have sponsored legislation em- 
bodying the item-veto principle, which I feel is the single most con- 
structive procedural blow we could strike in our never-ending battle 
to curb Federal spending. At times I have sponsored a bill and at 
times a constitutional amendment, and most times both, but we can 
discuss that phase of the matter perhaps later. 

At the outset, I should like to clarify my reasons for having 
introduced two versions of this proposal. 

House Joint Resolution 47 states that the Congress may by law 
permit the President to exercise the item-veto power. 

Mr. Wiuuis. That would be a constitutional amendment giving 
Congress that power? 
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Mr. Kerartine. That is right. This means, of course, that even if 
this language were added to the Constitution, a string requiring con- 
gressional approval would still be attached. Frankly, I have always 
preferred the language of House Joint Resolution 343, which I will 
deal with in a moment, but House Joint Resolution 47 was a prac- 
tical concession to placate some who may feel the item veto would 
infringe on the power of Congress. 

House Joint Resolution 343 states that the President shall have the 
power to veto items. This, of course, makes a direct grant of this 
prerogative to the Chief Executive, without the necessity of subse- 
quent congressional action. This is the more orderly manner of 
granting the power and would, I feel, more effectively achieve the 
ends sought. 

Mr. Chairman, it is a well-known fact that the general appropria- 
tion bill method of legislating has often led to unnecessary and waste- 
ful use of the taxpayers’ money. Such bills often contain riders 
which have little if any relation to the subject matter of the bill or 
contain needless outlays. And because under the Constitution the 
President must either approve or disapprove a bill in its entirety, he 
is often forced, in order to provide for necessary Government expend- 
itures, to give his approval to a bill which he would otherwise have 
vetoed. 

This intolerable situation has given rise to demands from Presidents, 
from the public, and from Members of Congress, that the President be 
allowed to disapprove those parts of an appropriation bill which he 
deems unessential and still approve those appropriations he deems 
essential. 

I believe every President since Grant has asked for this power, and 
some years ago there was a Gallup poll taken asking what the public 
thought of this idea and, as I recall it, there was something like 80 
percent of the people who approved of the general principle of giving 
the President this power. 

Unfortunately, Congress has been unwilling to act. Aside from a 
general inertia in Congress—and we are all acquainted with the 
difficulty of getting through anything of this kind, and I commend the 
chairman of this committee, regardless of what action you take, for 
considering it, because it is extremely important. There are members 
who see in this proposal a usurpation of their authority. I submit 
that it constitutes no such usurpation and that members of the 
Appropriations Committee especially should be in the forefront of any 
attempt to eliminate nonessential items added to bills after the com- 
mittee had made its report. 

The failure of Congress to act is costing American taxpayers billions 
of dollars—dollars that could be saved if public opinion and congres- 
sional support could be aroused behind this simple proposal. 

This proposal is not a novel one. It has been before Congress 
many times. As a matter of fact, with the support it has had from 
the public, past Presidents, and with the support it now has from 
President Eisenhower and his administration, it is difficult indeed to 
understand how Congress can, in good conscience, continue to ignore it. 

In other words, I am hopeful that this subcommittee will see fit to 
report it to the full committee, and that the full committee will report 
it to the House in order that we may have a full-fledged debate on 
this subject. I realize it is controversial and that we will encounter 
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serious and sincere opposition to it. But I think it deserves having 
an opportunity on the part of the Members to work their wills on it. 

There are Members of Congress, as I have stated, who view this 
proposal as an attempt to usurp their authority. I would be the last 
to criticize Congress for a reluctance to extend Executive powers, for, 
generally speaking, it has always been my philosophy that curtail- 
ment, rather than enlargement, of the powers of the President is 
desirable. But I do not consider this proposal as an unwarranted 
extension of that power. If it extends it at all it is for good cause, 
for it is time that Congress turned its attention to the inadequacy of 
the tools it has at hand to curb the spending of taxpayers’ dollars. It 
must do more than slice unessential dollars from individual appropria- 
tion measures. The economic pressures of the times demand that 
Congress employ new and forward-looking methods for curbing 
expenditures of public moneys. 

The proposal before us affords an excellent opportunity to act. 
And if the veto power of the President is examined in its proper 
perspective it can be seen that this proposal would neither extend 
Executive, nor usurp legislative, power, but would restore to the 
President the power which the framers of the Constitution originally 
intended to bestow upon him. 

Article 1, section 7, of the Constitution provides that— 
every bill which shall have passed the House of Representatives and the Senate, 
shall, before it becomes a Law, be presented to the President of the United States; 
if he approve he shall sign it, but if not he shall return it * * *. 

This power which was conferred upon the President was an integral 
part of the whole system of separation of powers with its checks and 
balances, which is so fundamental to the form of government the 
framers of the Constitution sought to establish. The Presidential 
veto was intended as a brake on the power of the legislature. Yet it 
was not the absolute veto that had been exercised in the past by 
kings of England. It was a qualified power in that, after reconsidera- 
tion of any bill which the President had disapproved, two-thirds of 
both Houses could pass the bill over his veto. It is important that 
we keep this point in mind during our discussion of the proposal under 
consideration. It is easy to forget at times.that the veto power is 
not an absolute power. It must be remembered that Congress always 
has power to enact legislation over the Presidential veto. This would 
apply, of course, to item veto. 

While they did not define the term, to the framers of the Constitu- 
tion the word “bill” in section 7, article 1, presumably meant a legis- 
lative instrument setting forth one or more propositions of law, all 
related to a single subject matter. The fact that it was not until 
the 1860’s that Congress began the practice of attaching riders to 
appropriation bills bears this out. It can be concluded that the 
framers of the Constitution intended to confer on the Chief Execu- 
tive power to disapprove any legislation which encompassed the 
same subject matter and that they did not anticipate the necessity 
of providing for the disposition of extraneous or irrelevant matters 
in any bill. 

By inserting such measures into general appropriation bills, Con- 
gress has, by indirection, taken the veto power from the President. 
Today we have a situation where for all intents and purposes there 
is not veto power over general appropriation bills. 
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This whittling away of the President’s power has not benefited the 
American public. It has encouraged all sorts of “pork barrel’’ legis- 
lation as a result of “logrolling’’ by Members of Congress. The 
President, in order to obtain appropriations for vital programs, has 
been forced to approve extravagant expenditures for projects which 
are in many instances unnecessary or properly the subject of State 
action. 

This is particularly true of those appropriation measures which 
often reach the President’s desk so timed that for him to veto and 
return them to Congress would throw entire departments and agencies 
out of kilter and seriously hamper the proper operation of our Federal 
Government. 

It is natural that the President, who must either sign the whole bill 
or veto it in toto, is reluctant to exercise his power. This, despite the 
fact the measure may contain excessive or unnecessary amounts, or 
legislative provisions he believes unwise. 

The President, in effect, has an all-or-nothing proposition, with 
little or no time to exercise his Executive prerogative without en- 
dangering the smooth operation of the Government. It boils down 
to forcing our Chief Executive to sign an appropriation bill with a 
shotgun at his head, surely an unhealthy practice when taxpayers’ 
money is involved. 

Under our present procedures, most authorizations for appropria- 
tions are the subject of individual bills, and hence easily subject to 
the Presidential veto. If the use of bulk appropriation bills is wart. 
ing the economy aims of Congress, perhaps we should give serious 
consideration to making appropriations the subject of individual bills. 
The only sensible alternative to that rather cumbersome procedure is 
to permit the single-item veto. 

There are ample precedents, marked with success in most cases, for 
the item veto. The principle was first adopted in this country in 
1861, when the Confederate States embodied it in their constitution, 

Someone asked me the other day whether I was going to have 
Jefferson Davis as a witness in favor of my bill here. I know if he 
were here he would support this proposition. 

Mr. Wixuts. How would he feel about civil rights? 

Mr. Keatine. We would not agree on everything, probably, but 
on this proposition I feel sure we would be in accord. 

Since 1861, 39 States have conferred upon their governors the power 
to veto separate items. Some allow the governor to reduce an item. 
Congress itself has conferred the item-veto power on the Governors of 
Alaska, Hawaii, Puerto Rico, the Virgin Islands, and Guam. It is 
indeed a sad commentary when our President is denied a fundamental 
authority which can be exercised by most State and Territorial 
governors, and, I might add, by many of the mayors of the larger 
cities. 

The value of such a power in the Chief Executive has been recognized, 
as I pointed out, by every American President for the last 50 years. 
Without exception, I believe, each of the men in the White House in 
the last five decades has complained that he is often forced to sign 
into law bills calling for the expenditure of funds he does not approve. 
Most recently, as the committee knows, President Eisenhower has 
given his formal endorsement to the item-veto idea, and since that 
time has pressed it in public statements on several occasions, and I 
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am sure that the appearance of Secretary Humphrey here today—and 
I believe perhaps Mr. Brundage of the Bureau of the Budget has also 
indicated his desire to appear—is ample evidence of the complete 
backing of the present administration, just as President Truman and 
President Roosevelt backed very sincerely and urged enactment of 
such a measure. 

There has been agitation for many years in Congress to put the item 
veto into the Federal Constitution. The first of many proposals was 
introduced in 1876. Most of these proposals have been buried in 
Judiciary Committees. A few have been reported. In a single 
instance, in 1883, an item-veto proposal was put to a vote in the 
House of Representatives. In that case a motion was made to 
suspend the rules so that the House Judiciary Committee might be 
discharged. This motion required a two-thirds majority vote to 
carry. Although the motion was defeated, 101 voted in favor and 
58 against. That was very close and if it had not come up under 
suspension of the rules it would have carried. This is an indication 
that at that time there was substantial support for the measure among 
the Members of Congress. | believe that support exists today. 
I would expect that if we presented this to the House it would carry 
by a very substantial majority—I would say very nearly 2 to 1. 

Mr. Wis. It would require two-thirds? 

Mr. Keatinea. Yes, for a constitutional amendment it would, and 
I believe we could get it. 

I believe that we have reached a point where the stern necessities 
of Government spending—so high, and yet so often very essential— 
now outweigh the concern of Congress, proper as it is, for its legislative 
prerogatives. Today, when Government spending has been forced 
upon us by the demands of our position as leader of the free world 
and by programs to achieve a better life for all Americans, and when 
the taxes necessary to maintain our world position have climbed to 
often unbearable proportions, it is well that Congress reappraise its 
views of the executive-legislative relation regarding appropriations. 

From this reappraisal can come the realization that control of the 
budget is not the job of the President alone nor of Congress alone. It 
must be exercised by the combined efforts of both. 

In this way, we can see to it that the fat is cut out of all money bills 
that become law. For only by cutting the nonessential expenditures 
of the Federal Government are safe and sane savings going to be 
achieved. Giving the President the power of the item veto will make 
him a doublecheck on Congress. He will be in a position to save 
Congress from the consequences of its own follies. 

It has been argued that the item veto might result in greater spend- 
ing. Of course, it is possible that a President might disapprove a 
particular appropriation because he felt it was not enough—that 
Congress had cut a budget estimate too much. 

While this is a possibility which could result from giving the Presi- 
dent the item-veto power over appropriations measures, | think it is 
more a possibility than a probabilitv. The best answer to this argu- 
ment is that a Presidential veto would always run the risk of resulting 
in a complete denial of any funds for such a project, unless his veto 
were overridden, in which case, of course, the figures originally fixed 
by Congress would be retained. 
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As a practical matter, the only result which can flow from granting 
the item-veto power to the President will be a downward revision of 
congressional spending. It is true, of course, that the President might 
strike out some pet project of an individual Member, and that action 
would stand unless reversed by a two-thirds vote. A few toes might 
be stepped on, but that’s all to the good in many of these flagrant 
pork-barrel cases which have gotten through sometimes in the past. 

This cutting of pet projects is a risk I believe the people of this 
country would prefer—to run the hazard that some particular Federal 
project in which they were very much interested might be curtailed— 
if they were reassured by the prospect of achieving substantial overall 
reductions in Government spending. 

Moreover, there is no question but that the power of Congress, like 
that of the executive and the judicial branches of the Government, 
must be checked by forces which are not subject to the same pressures 
as Congress itself. Every single Member at one time or another is 
expected by his constituents to push for legislation, which, while it 
may be beneficial to one particular geographical location, may not be 
in the best interests of the Nation asa whole. It is extremely difficult 
for the individual Member to resist these pressures and he certainly 
should not always be criticized for giving in to them. But with 
Government spending reaching the heights which it has achieved in 
the last decade we cannot, in good conscience, condone such expendi- 
tures. The item veto does not affect a Member’s power to voice the 
demands of his constituents. But it does return to the President the 
power to judge the merits of these demands in the light of the welfare 
of the Nation as a whole. 

Positive action on one of these resolutions will give a clearer picture 
of where we stand on economy tian hundreds of speeches. I am con- 
fident that study of this measure will cause a majority of the members 
to reach the same conclusion I have—that enactment of this proposal 
would be the single most effective procedural blow we could strike for 
governmental economy. 

Mr. Chairman, at the conclusions of mv remarks. any questions the 
members may have, and also at the conclusion of the remarks of any 
other Members of Congress who desire to be heard and of the Secre- 
tary of the Treasury, I ask leave to insert in the record a statement 
and material forwarded to me by Dr. Frank W. Prescott of the Uni- 
versity of Tennessee. Dr. Prescott is probably the leading student 
in this country—at least one of them—of the question of item veto. 
He has done a great deal of research on it. I talked to him on the 
telephone and he would very much like to be here this morning to 
present his views, and | am sure that this factual material would be 
very helpful for the committee to have in its files, together with his 
conclusion that on the basis of State exnerience and experience in 
some of the larger cities, which have the item veto, he would endorse 
the item veto in principle for the President of the United States. 

Mr. Wiis. Thank vou very much, Mr. Keating, and your request 
will, of course, be granted and the material will be included at the 
point you suggest. You referred to a statement made by—did you 
say the president of the University of Tennessee? 

Mr. Kratinc. Dr. Prescott is a professor at the University of 
Tennessee. 
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Mr. Wiis. There was also prepared by the Library of Congress a 
document giving the pros and cons on this subject which the com- 
mittee will consider including in the record at the appropriate point. 

Mr. Keatine. Excuse me. Dr. Prescott is the head of the depart- 
ment of government of the University of Chattanooga in Chatta- 
nooga, Tenn. 

Mr. Wi1u1s. I notice on the witness list, at least for this morning, 
it appears only proponents are to be heard at this time. So, in order 
to bring out some of the thoughts against this measure, I took a 
glance at the memorandum prepared by the Library of Congress and 
I would like to direct a few questions based on the comments in that 
document. 

Do I take it that you regard as bad practice, or do you regard as 
bad practice, the inclusion of many public works projects in one bill? 

Mr. Keatine. Well, it seems to me almost impossible for us to 
legislate any other way. It would be extremely cumbersome if we 
passed on each project separately, and I have never advocated not 
proceeding in an omnibus manner. I realize it lends itself to some 
possible abuse, but I do not see how Congress, with all the work it 
has to do, could debate each and every project for the length of time 
that would be required if they came up separately. 

Mr. Wiis. And the same would be true of post office and public 
building projects? 

Mr. Keatine. I would think so. 

Mr. Wits. I notice from your statement that you think the alter- 
nate to that approach would be the item veto? 

Mr. Keartina. I threw out as a possible solution which would ac- 
complish the same purpose as the item veto that we take up the appro- 

riation for each of these projects as a separate appropriation bill. 
ut I do not think it is a practical solution. I think the item veto is 
very much preferable. 

Mr. Wuiuis. In either case you would give the President the power 
to separate the good from the bad or the bitter from the sweet accord- 
ing to his own judgment? 

Mr. Keatine. That is right, subject to the overriding of that veto 
by the Congress. 

Mr. Wiiu1s. By two-thirds of the Congress? 

Mr. Keatine. Yes. 

Mr. Wiis. Every administration has always referred to us multi- 
purpose proposals. For example, in the foreign aid appropriation bill 
all administrations joined together economic aid, military aid, and 
the point 4 program, technical assistance. In Federal housing legisla- 
tion all administrations have proposed the same thing, that is, FHA 
financing, public housing, low rental housing, Capehart funds, and 
so on. 

So we ourselves are compelled, through the multiple-purpose pro- 
posals of the administrations, to deal with them in that manner. Is 
that not “pork barrel” legislation or “shotgun” legislation in reverse? 

Mr. Keatine. No; because we do not have to handle it that way. 
Let us take a foreign-aid bill. It may come asa request for aid to many 
different countries, but as it goes through the legislative mill we are 
perfectly free to strike out some particular country or countries and 
often do that, and sometimes add one that the administration has not 
recommended. I do not think it is a parallel. Although it is pre- 
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sented to us as a package, it is not a parallel to our presenting a 
package appropriation bill to the Executive for signature, because he 
has to take all or nothing. We do not have to take all or nothing in 
our situation. 

Mr. Wituts. Well, of course, take a tax bill that Mr. Humphrey 
would send to Congress. It would include multiple items and in some 
bills we, through the leadership of the administration, have to act 
under the gag rule. 

Mr. Keatina. We impose that on ourselves. Sometimes many of 
us may gag a good deal, but that is something that we do and as a 
practical matter it is normally done in tax bills, but that is something 
we do to ourselves. 

Mr. Wiis. I am not quarreling with that. I am pointing out 
that Congress is consistent, that we pass public works and other bills 
in one package because you and I agree that to do otherwise would be 
impractical. But on the other hand I think the intimation of “pork 
barrel” legislation in that field on the part of Congress is wiped out 
because Congress, exercising commonsense in making appropriations, 
deals with multiple subjects in the areas I have talked about. 

Mr. Keatina. We deal with them, but we are not under the same 
pressure that the Executive, is, after a bill has gone to him for signa- 
ture, particularly on appropriation measures. Of course I am only 
here talking about appropriation measures. I realize that some of the 
legislation before this committee would, I believe, go beyond appro- 
priation bills. That has some merit, but it also would arouse even 
greater antagonism than to limit it to appropriaton bills. 

Mr. Wiis. I was restricting myself to your bill. The other 
questions I will ask are in connection with the other proposals that 
would give an item veto over all legislation. In essence, the practice 
of multiple-purpose legislation in an area where the field is related, 
such as housing, foreign aid, and so on, is the rule rather than the 
exception. 

Mr. Keratine. That generalization is accurate, that they send us 
recommendations for a complete department or for a complete 
activity and we handle them in a bill as a package. 

Mr. Wits. In fact—and I am not being critical at all—I read in 
last week’s newspapers where some people are bitterly complaining 
that in the field of immigration that this committee was passing 
humanitarian features of the broad program and laying aside the 
bitter features to come. There was much complaint about that. So 
this administration and previous administrations have the habit of 
mixing the bitter with the sweet too. 

Mr. Keatina. Certainly in the package which any administration 
sends to Congress there are always some more appealing provisions 
than others. But the point is that the Congress can then winnow 
out the wheat from the chaff before they send it to the President. 
When the President gets the appropriation bill he is in a real dliemma, 
If he vetoes that bill he can stop the operation of the particular 
Government Department. 

Mr. Wits. That would seem logical but it does not cover the 
facts of life that the administration, through the leadership in the 
House and the Senate, sends multiple-purpose bills to the Congress 
and there is very little we can do to separate the wheat from the chaff. 
We have to swallow it all. That is true, is it not? 
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Mr. Keatine. No; I do not think so. It is almost unheard of now 
for a bill to come up in the form prepared by the administration and 
to go through the Congress in precisely that form. And I think that 
is good. Normally I would think it would be relatively seldom that 
we should take any legislative suggestion from the President and pass 
it with every “t’’ crossed and every “‘i’’ dotted. 

Mr. Writs. I see that the Secretary of the Treasury is here. 

Mr. Keatine. I have indicated I would be very happy to step aside 
in order that the Secretary may be heard. I will stay—I want to stay 
anyway—and resume my testimony later if that is satisfactory, Mr. 
Chairman. 

Mr. Witus. We will be delighted. 

Mr. Secretary, we are very delighted and honored to have you with 
us this morning and look forward to your good judgment on the legis- 
lation we are considering. 

(The following statement was submitted by Mr. Keating for in- 
clusion in the record:) 


STATEMENT OF REPRESENTATIVE KENNETH B. KeEaTING, oF NEw YoRK, ON 
House Jornt RESOLUTIONS 47 AND 343, TO GRANT THE PRESIDENT THE ITEM 
Veto PowER 


Mr. Chairman and members of the committee, I appreciate the opportunity 
to appear before this subcommittee to testify in behalf of House Joint Resolution 
47 and House Joint Resolution 343, constitutional amendments designed to give 
the President power to veto individual items in general appropriation bills. 

In every Congress since 1950, I have sponsored legislation embodying the item 
veto principle, which I feel is the single most constructive procedural blow we 
could strike in our never-ending battle to curb Federal spending. 

At the outset, I should like to clarify my reasons for having introduced two 
versions of this proposal. 

House Joint Resolution 47 states that ‘“‘The Congress may by law permit’ the 
President to exercise the item veto power. This means, of course, that even if 
this language were added to the Constitution, a string requiring congressional 
approval would still be attached. Frankly, this was a practical concession to 
placate some who may feel the item veto would infringe on the power of Congress. 

House Joint Resolution 343 states that ‘‘The President shall have the power’”’ 
to veto items. This, of course, makes a direct grant of this prerogative to the 
Chief Executive, without the necessity of subsequent congressional action. This 
is the more orderly manner of granting the power and would, I feel, more effec- 
tively achieve the ends sought. 

Mr. Chairman, it is a well-known fact that the general appropriation bill method 
of legislating has often led to unnecessary and wasteful use of the taxpayers’ 
money. Such bills often contain riders which have little if any relation to the 
subject matter of the bill or contain needless outlays. And because under the 
Constitution the President must either approve or disapprove a bill in its entirety, 
he is often forced, in order to provide for necessary Government expenditures, to 
give his approval to a bill which he would otherwise have vetoed. 

This intolerable situation has given rise to demands from Presidents, from the 
public, and from Members of Congress, that the President be allowed to disapprove 
those parts of an appropriation bill which he deems unessential and still approve 
those appropriations he deems essential. 

Unfortunately, Congress has been unwilling to act. Aside from a general 
inertia in Congress, there are Members who see in this proposal a usurpation 
of their authority. I submit that it constitutes no such usurpation and that 
members of the Appropriations Committee especially should be in the forefront 
of any attempt to eliminate nonessential items added to bills after the committee 
had made its report. 

The failure of Congress to act is costing American taxpayers billions of dollars 
dollars that could be saved if public opinion and congressional support could be 
aroused behind this simple proposal. 

This proposal is not a novel one. It has been before Congress many times, 
As a matter of fact, with the support it has had from the public, past Presidents, 
and with the support it now has from President Eisenhower and his administration, 
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it is difficult indeed to understand how Congress can, in good conscience, continue 
to ignore it. 

There are Members of Congress, as I have stated, who view this pro 1 as 
an attempt to usurp their authority. I would be the last to criticize Congress 
for a reluctance to extend Executive powers, for, generally speaking, it has always 
been my philosophy that curtailment, rather than enlargement of the powers of 
the President is desirable. But I do not consider this propose! as an unwarranted 
extension of that power. If it extends it at all it is for good cause, for it is time 
that Congress turned its attention to the inadequacy of the tools it has at hand to 
curb the spending of taxpayers’ dollars. It must do more than slice unessential 
dollars from individual appropriation measures. The economic pressures of the 
times demand that Congress employ new and forward-looking methods for curbing 
expenditures of public moneys. 

he proposal sara us affords an excellent opportunity to act. And if the veto 
power of the President is examined in its proper perspective it can be seen that 
this proposal would neither extend Executive, nor usurp legislative power, but 
would restore to the President the power which the framers of the Constitution 
originally intended to bestow upon him. 

Article 1, section 7, of the Constitution provides that ‘‘every bill which shall 
have passed the House of Representatives and the Senate, shall, before it becomes 
a law, be presented to the President of the United States; if he approve he shall 
sign it, but if not he shall return it * * *” 

This power which was conferred upon the President was an integral part of the 
whole system of separation of powers with its checks and balances, which is so 
fundamental to the form of government the framers of the Constitution sought to 
establish. The Presidential veto was intended as a brake on the power of the 
legislature. Yet it was not the absolute veto that had been exercised in the past 
by kings of England. It was a qualified power in that, after reconsideration of 
any bill which the President had disapproved, two-thirds of both Houses could 
pass the bill over his veto. It is important that we keep this point in mind during 
our discussion of the proposal under consideration. It is easy to forget at times 
that the veto power is not an absolute power. It must be remembered that Con- 
gress always has power to enact legislation over the Presidential veto. This 
would apply, of course, to item veto. 

While they did not define the term, to the framers of the Constitution the word 
“bill” in section 7, article 1, presumably meant a legislative instrument setting 
forth one or more propositions of law, all related to a single subject matter. The 
fact that it was not until the 1860’s that Congress began the practice of attaching 
riders to appropriation bills bears this out. It can be concluded that the framers 
of the Constitution intended to confer on the Chief Executive power to disapprove 
any legislation which encompassed the same subject matter and that they did not 
anticipate the necessity of providing for the disposition of extraneous or irrelevant 
matters in any bill. 

By inserting such measures into general appropriation bills, Congress has, by 
indirection, taken the veto power from the President. Today we have a situation 
where for all intents and purposes there is no veto power over general appropriation 
bills. 

This whittling away of the President’s power has not benefited the American 
public. It has encouraged all sorts of ‘‘pork barrel’’ legislation as a result of 
“Jogrolling’’ by Members of Congress. The President, in order to obtain appro- 
priations for vital programs, has been forced to approve extravagant expenditures 
for projects which are in many instances unnecessary or properly the subject of 
State action. 

This is particularly true of those appropriation measures which often reach the 
President’s desk so timed that for him to veto and return them to Congress would 
throw entire departments and agencies out of kilter and seriously hamper the 
proper operation of our Federal Government. 

It is natural that the President, who must either sign the whole bill or veto 
it in toto, is reluctant to exercise his power. This, despite the fact the measure 
may contain excessive or unnecessary amounts, or legislative provisions he believes 
unwise, 

The President, in effect, has an all-or-nothing proposition, with little or no 
time to exercise his Executive prerogative without endangering the smooth opera- 
tion of the Government. It boils down to forcing our Chief Executive to sign 
an appropriation bill with a shotgun at his head, surely an unhealthy practice 
when taxpayers’ money is involved. 


92568—58 
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Under our present procedures, most authorizations for appropriations are the 
subject of individual bills, and hence easily subject to the Presidential veto. If 
the use of bulk appropriation bills is thwarting the economy aims of Congress 
perhaps we should give serious consideration to making appropriations the sub- 
ject of individual bills. The only sensible alternative to that cumbersome pro- 
cedure is to permit the single-item veto. 

There are ample precedents, marked with success in most cases, for the item 
veto. The principle was first adopted in this country in 1861 when the Con- 
federate States embodied it in their constitution. Since then 39 States have 
conferred upon their governors the power to veto separate items. Some allow 
the governor to reduce an item. ongress itself has conferred the item-veto 
power on the Governors of Alaska, Hawaii, Puerto Rico, the Virgin Islands and 
Guam. It is indeed a sad commentary when our President is denied a funda- 
mental authority which can be exercised by most State and Territorial governors. 

The value of such a power in the Chief Executive has been recognized by every 
American President for the last 50 years. Without exception, I believe, each of 
the men in the White House in the last five decades has complained that he is »ften 
forced to sign into law bills calling for the expenditure of funds he does not approve. 
Most recently, President Eisenhower has given his formal endorsement to the 
item veto idea. 

There has been agitation for many years in Congress to put the item veto into 
the Federal Constitution. The first of many proposals was introduced in 1876. 
Most of these proposals have been buried in Judiciary Committees. A few have 
been reported. In a single instance, in 1883, an item-veto proposal was put to 
a vote in the House of Representatives. In that case a motion was made to 
suspend the rules so that the House Judiciary Committee might be discharged. 
This motion required a two-thirds majority vote to carry. Although the motion 
was defeated, 101 voted in favor and 58 against. This is an indication that at 
that time there was substantial support for the measure among the Members of 
Congress. I believe that support exists today. 

I believe that we have reached a point where the stern necessities of Govern- 
ment spending—so high, and yet so often very essential—now outweigh the con- 
cern of Congress, proper as it is, for its legislative prerogatives. Today, when 
Government spending has been forced upon us by the demands of our position 
as leader of the free world and by programs to achieve a better life for all Amer- 
icans, and when the taxes necessary to maintain our world position have climbed 
to often unbearable proportions, it is well that Congress reappraise its views of 
the executive-legislative relation regarding appropriations. 

From this reappraisal can come the realization that control of the budget is 
not the job of the President alone nor of Congress alone. It must be exercised 
by the combined efforts of both. 

In this way, we can see to it that the fat is cut out of all money bills that become 
law. For only by cutting the nonessential expenditures of the Federal Govern- 
ment are safe and sane savings going to be achieved. Giving the President the 
power of the item veto will make him a double check on Congress. He will be 
in a position to save Congress from the consequences of its own follies. 

It has been argued that the item veto might result in greater spending. Of 
course, it is possible that a President might disapprove a particular appropriation 
because he felt it was not enough—that Congress had cut a budget estimate too 
much. 

While this is a possibility which could result from giving the President the item- 
veto power over appropriations measures, I think it is more a possibility than a 
probability. The best answer to this argument is that a Presidential veto would 
always run the risk of resulting in a complete denial of any funds for such a project, 
unless his veto were overridden, in which case, of course, the figures originally 
fixed by Congress would be retained. 

As a practical matter, the only result which can flow from granting the item- 
veto power to the President will be a downward revision of congressional spending. 
It is true, of course, that the President might strike out some pet project of an 
individual Member and that action would stand, unless reversed by a two-thirds 
vote. A few toes might be stepped on, but that’s all to the good in many of these 
flagrant pork-barrel cases which have gotten through sometimes in the past. 

This cutting of pet projects is a risk I believe the people of this country would 
prefer—to run the hazard that some particular Federal project might be cur- 
tailed—if they were reassured by the prospect of achieving substantial overall 
reductions in Government spending. 
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Moreover, there is no question but that the power of Congress, like that of the 
executive and the judicial branches of the Government, must be checked by forces 
which are not subject to the same pressures as Congress itself. Every Member at 
one time or another is expected by his constituents to push for legislation, which, 
while it may be beneficial to one particular geographical location, may not be 
in the best interests of the Nation as a whole. It is extremely difficult for the 
individual Member to resist these pressures and he certainly should not always 
be criticized for giving in to them. But with Government spending reaching the 
heights which it has achieved in the last decade we cannot, in good conscience, 
condone such expenditures. The item veto does not affect a Member’s power to 
voice the demands of his constituents. But it does return to the President the 
power to judge the merits of those demands in the light of the welfare of the Nation 
as a whole. 

Positive action on House Joint Resolution 47 or House Joint Resolution 343 
will give a clearer picture of where we stand on economy than hundreds of speeches. 
I am confident that study of this measure will cause a majority of the Members to 
reach the same conclusion I have—that enactment of this proposal would be the 
single most effective procedural blow we could strike for governmental economy. 


TESTIMONY OF HON. GEORGE M. HUMPHREY, SECRETARY OF THE 
TREASURY 


Secretary Humpurey. Mr. Chairman and gentlemen, I certainly 
appreciate Congressman Keating’s and your own patience in waiting 
for Mr. Brundage and me to get up here. We could not get away any 
earlier, and I appreciate very much indeed this very great courtesy 
of Congressman Keating’s in interrupting his testimony. 

I have a short statement, Mr. Chairman, that I would like to make 
to you, and then I shall endeavor to answer any questions that vou 
might want to ask. 

Mr. Wituts. We will be glad to follow that course. 

Secretary Humpurey. I appreciate this opportunity to appear 
before you to testify on House Joint Resolution 47, introduced by 
Congressman Kenneth B. Keating. This resolution proposes an 
amendment to the Constitution by which Congress would be author- 
ized to give the President the power to veto individual items of appro- 
priation bills. A problem of major concern to the Congress and this 
administration at present is that of keeping Federal expenditures 
under control and of seeing to it that the dollars spent by the Federal 
Government are well spent. 

I believe that this proposal which you have under consideration 
would help materially in this effort. 

The President in his letter of April 18, 1957, to the Speaker of the 
House regarding the 1958 budget suggested that as a means of assuring 
continuing economy on the part of the Congress as well as the execu- 
tive branch, action be taken to grant the President the power to veto 
specific items in appropriation bills. 

Under the Constitution the President has the responsibility for 
recommending appropriations to Congress and the Congress makes 
its decisions on an item-by-item basis. But the President is unable 
to deal on an item-by-item basis with appropriation bills voted by the 
Congress. The President at present can disapprove only entire appro- 
priation bills which, in most cases, would risk interfering seriously 
with general Government functions. The item veto would not give 
the President any additional affirmative power. He could only hold 
up an item long enough to focus attention upon it; long enough to 
give the House and Senate time to reconsider it and to override his 
veto, if desired. 
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This item-veto proposal is not a new one. Such a grant of power 
would be no innovation in the American political system. The item 
veto first appeared in the constitution of the Confederate States in 
1861. Shortly thereafter, Georgia and Texas included this power in 
their constitutions. Indeed, since that time many of the older States 
and, with a single exception, every new State admitted to the Union, 
have granted their governors this power. At present, 40 States have 
constitutional provisions permitting the governor to veto items in 
appropriations bills. The latest to be added to this list was Tennessee, 
which amended its constitution in 1953 to provide for the item veto. 

The experience in the States with the item veto indicates that it 
has been an effective tool for economy and that the power has been 
judiciously used. A poll of governors as to the working of the item 
veto in their States, as reported in hearings before the Senate Com- 
mittee on the Judiciary in May 1954 on legislation proposing the 
item veto, indicated that they considered the item veto a desirable 
feature of State government. With the exception of 2 governors, 
who expressed no opinion, every single one of the 30 governors—or 
former governors—who responded to the questionnaire answered that 
the item veto was desirable and reported savings resulting from use 
of the power. They also indicated that there was no agitation in 
their States for repealing the item veto. The model State constitution 
of the National Municipal League contains an item-veto provision. 

With the adoption of the item veto by the various States, proposals 
for a similar provision in the Federal Constitution soon developed. 
Presidents of both parties, starting with President Grant and includ- 
ing Presidents Hayes, Arthur, Wilson, Franklin D. Roosevelt, and 
Eisenhower have endorsed the item veto. 

This support from so many important sources demonstrates that 
the idea is not purely academic but is one of great practicality. 

And somebody called my attention to the fact that Mr. Stevenson, 
in a speech, said this: 

Is it too much to hope that our Federal Government may soon adopt this 
priceless invention of southern statesmanship? 

Proposals to confer upon the President the right to veto items in 
appropriations bills have been introduced in nearly every Congress 
since 1876. While action has not been taken in the past on the pro- 
posals, the need for the item veto in appropriations bills has increased 
as our budget has become more complex. 

The experience of the States with the item veto provides evidence 
of its usefulness in achieving economy and efficiency in Government 
operations. I strongly recommend adoption of an effective item-veto 
provision for the Federal Government. 

Mr. Wiuuts. Thank you very much, Mr. Secretary. Before you 
entered the room I pointed out to Mr. Keating that there has been a 
memorandum prepared by the Library of Congress on this subject 
giving both sides of the question, and that since the witnesses today 
are all proponents of the measure, I thought it would be appropriate 
to ask some questions developing your thoughts on the views of the 
opposition, and I asked Mr. Keating a few questions about the prac- 
tical operations of public works bills. You would not regard it as bad 
practice to include many projects in a public works bill? 

Secretary Humpurey. | think that often happens. 
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Mr. Wituts. What are your views on that? 

Secretary Humpurey. | think you do often have several items, 
different items, in a bill. 

Mr. Wituts. Do you think there would be any other practical way 
of going about it, to introduce and pass a separate bill on each post 
office building or public building or harbor development project? 

Secretary Humpurey. I suppose it could be done. 

Mr. Wis. It would not be very practical. 

Secretary Humpnurey. I imagine the other is an easier way to do it 
and that is why it is used. 

Mr. Wiis. In that connection I pointed out that the same prac- 
tice of multiple parts of a bill related in a general area, that that sort 
of thing was the practice on the executive end of Government too. 

Secretary Humpurey. I presume it is practiced both ways. 

Mr. Wi1u1s. For instance, I pointed out in foreign aid that we have 
to take the bitter with the sweet, some of us, where they are bulked 
together—economic aid, military aid, and the point 4 program or the 
assistance program. ‘That goes also for public housing. It is always 
recommended by the administration in power through its leadership. 
We have to take it together in one bill. For instance, FHA, Capehart 
housing, public rental, et cetera. This practice of bulking in one bill 
related subjects is one advocated in varying degrees or followed by 
Congress, as well as by this present and all past administrations. 

Secretary Humpnrey. I think that is right. Of course, Congress, 
in its consideration of a bill of that sort, can consider each item 
separately and can adopt some and strike out others. 

Mr. Wiis. That we can and sometimes do but not without a fight 
on the part of the administration in power to try to have it passed as 
proposed in carrying the responsibility of administration. 

Secretary Humpurey. I think that whether the things you refer to 
were in 1 bill or 2 bills, you would ,|have the same contest. If the 
administration asked for them, it would support them both. In the 
one case the Congress has the right to consider them item by item 
and then if the Clideredl passes them, the Executive does not have 
the chance to consider them item by item. 

Mr. Wiuuls. If that is the case, that is true because our Founding 
Fathers thought it was the right thing to do. 

Secretary Humpnrey. We have had to change several things our 
Founding Fathers had. Perhaps they were right at the time and 
developments have made it desirable to make changes since. 

Mr. Wituts. You pointed out that in some 40 States, I think, their 
respective constitutions provide for an item veto. 

Secretary Humpurey. Forty States. 

Mr. Wiuuts. Do you not think that the principle of separation of 
powers is more sharply drawn on National than State level and that 
that is one reason for it? In other words, do you not think the gov- 
ernor of a State has more direct contact and means of direct appeal 
to the legislature than has the President of the United States and that 
the principle of separation of powers, broadly speaking, is more 
sharply drawn at the National level than at State level? 

I say that because Senator Knowland gave me that thought the 
other day. I wonder if you dissent from that. 

Secretary Humpurey. I think that is true, as a matter of fact, and 
it is probably true because the smaller and more intimate the group, 
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the more views tend to merge. But I think this difference between 
the States and the Federal Government has grown up more perhaps 
because of difference in size of complexity of operation than ce 
of any difference in theory. The difference in theory is the same one 
place as the other. 

Mr. Wiuu1s. The veto power is essentially a legislative function. 
I think all students regard it as such. In other words, the Constitu- 
tion provides that the President shall sign all bills enacted by the 
Congress and then he may refuse to sign or veto. 

So I think students of constitutional law agree that the veto power 
is in essence a legislative function. I do not suppose you disagree 
with that. 

Secretary Humpurey. I do not think I would agree with that 
wholly; no. I think that the Executive has the power of veto and 
all you are talking about is a detail of its application. As I see it, 
all we are talking about is this. I realize there are a couple of problems 
here. There is the problem of what isanitem. I think Mr. Brundage 
can pass on that. He is much more expert in that field than I. 

There is the other problem as to whether it is a constitutional prob- 
lem or perhaps could be handled through some legislative regulation. 
There again you would have to take counsel on that phase of it. As 
a practical operating matter in the Government, it seems to me that 
all we are talking about is a detail of a rule of operation. 

Mr. Wiis. I think it is broader than that. For instance, when 
we pass a bill, let’s say a public works bill, I think it is the legislative 
intent that in granting one project in one place it is conditioned on 
the grant of another project in another place. I do not mean the 
ugly feature of it, the so-called logrolling, but that is a feature. 

Secretary Humpnrey. Practically that is a feature of it. 

Mr. Wits. In that sense I feel granting the President power to 
strike down some of the items is in effect to permit him to initiate 
legislation on the items he wants. 

Secretary Humpurey. I do not quite see that. I do not see how 
that permits him to initiate new legislation. The legislation is all 
initiated and then if the Congress adopts it, he has the right to ter- 
minate some of it as though it were all in separate bills. The same 
purpose, of course, would be accomplished if he had the power to pre- 
sent separate bills for each item, and then Congress did not have the 
power to tack them together by amendment or something of that kind. 

All we are talking about, as I see it, is just procedure; and the Con- 
gress always gets the last shot at it, because after the veto is made it 
comes back to the Congress, who can override the veto. 

Mr. Wiis. I doubt it works that way, because in very few cases, 
even when vetoed as a whole, can we override the veto. When the 
President, if given power to do so, would strike just a few items, then 
you would not have the legislative will to override that veto, and I 
doubt that the items vetoed would ever see the light of day again. 

Secretary Humpurey. That would depend, would it not, on this? 
If the veto power were used as you suggested in your question, for 
advancing one interest as against another possibly, or something of 
that sort, you might very well have a feeling that it should be corrected 
in the Congress, that is if the veto item were used for an ulterior 
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purpose or purpose other than just the safeguarding of the public 
purse. 

Mr. Wiis. Of course, the power under the bill would strike larger 
measures or more widespread measures than public works. For 
instance, in a general appropriation bill under this proposal a President 
could strike out an appropriation say for TVA or REA and thus strike 
at policy in legislation, could he not? 

Secretary Humpurey. Yes; that is right. 

Mr. Wuuis. For instance, in the pending bill we are debating 
just today there is a provision to authorize the construction of a new 
atomic-powered carrier. That problem was considered by the 
committee, according to the debates thus far, some members were for 
that new carrier and others against, but even those who were against 
the majority yielded and signed the report. 

Now I am not saying or intimating anything evil, but the point is a 
President could strike that item out under this proposal. 

Secretary Humpurey. I suppose that is correct. Then, of course, 
it could be put in a separate bill and the Congress would have the 
opportunity again to consider it. 

Mr. Wiis. In that connection, would not this result in veto upon 
veto? Under present law, of course, an appropriation bill does not or 
should not contain legislative language and very seldom does it contain 
legislative language because the rules of the House are against it. 

Now suppose Congress in an appropriation bill would say, “No 
part of this bill shall be spent for the Aswan Dam.’’ Would he have 
power to strike that language out? I do not want to press you on 
these technical questions. You may defer answer if you like. 

I am looking at this bill from a broader view than what we always 
read in the newspapers about the pork barrel. It strikes at the mili- 
tary and the public policy and public power versus private power and 
many other fields of legislation. 

Secretary Humpurey. It works two ways. The Congress on its 
side could attach a rider or amendment to a bill that the administration 
had to have and then he could not veto it. So the thing can go both 
ways. 

Mr. Wits. Does this not give him two bites at the apple? Pres- 
ently he can veto an authorization bill. 

Secretary Humpurey. Yes. 

Mr. Wits. Now if this proposal is enacted as part of the Constitu- 
tion, he would get another chance at it and seukiiaaal the appropria- 
tion later on item by item. 

Again, treating Presidents as human beings, that may be giving a 
President a pretty big stick—two bites at the apple. 

Secretary Humpnrey. The same thing works the other way. You 
get a bill passed and it is vetoed, let us assume, and you tack it on as 
a rider on another bill that has to be accepted and you get another 
crack at it. 1 think you can work it both ways. I do not think either 
side is left where it cannot adopt some means of representation if they 
really want to do it. 

Mr. Wits. One more question. How would this be handled at 
White House level? For instance, our colleague, Mr. Keating, referred 
to pressures upon Members of Congress for certain projects. He says 
we yield and they are imbedded in a general bill. 
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If the President has a right to separate items, would that not 
entail hearings at White House level, petitions would come to keep 
this item in and take that one out and would that not be really a third 
branch of the Congress at the White House level in the shape of hear- 
ings and petitions and importunities. 

Secretary Humpurey. Not any more than it is at present. You 
have exactly the same thing now. It is not to a marked degree, and 
I do not think it would be in the future, but when a controversial 
bill passes Congress, to some degree you do have opponents of the bill 
who were defeated by the Congress going to the President and saying 
“Will you not veto this bill?” So I do not think you would create 
a thing different from what you have today. 

Mr. Wiis. I think this may be the difference. Each item would 
be at stake. Could you not even conceive logrolling at White House 
level if there is logrolling at congressional level? 

Secretary Humpnrey. I suppose you could. You could have the 
request that various items be vetoed just the way you have the request 
now that bills be vetoed. 

Mr. Wius. Mr. Curtis? 

Mr. Curtis. No questions. 

Mr. Wiuuts. Mr. Brooks. 

Mr. Brooks. Do you feel that the President and his staff would 
rely on the Bureau of the Budget for making decisions as to whether 
or not the item should be vetoed and stricken from legislation passed 
by Congress? 

Secretary Humpurey. Mr. Brooks, I do not know that it would be 
limited to that. The Bureau of the Budget on matters of appro- 
priations, of course, has a very potent voice and always has a potent 
voice in considering the whole. But I do not think it would neces- 
sarily be the exclusive voice. 

Mr. Brooks. Do you think it would be a fair, continued concen- 
tration of power in the executive branch, which already has admittedly 
a heavy load of responsibility, to put this additional responsibility 
on the President of the United States to veto individual items? 

Secretary Humpnurey. I think it would be very desirable. I think 
one of the difficulties with our whole system is that there is not 
enough responsibility in the Executive for the entire budget situation. 

Mr. Brooks. Do you think that the President himself would 
consider these matters? 

Secretary Humpurey. I think on important matters he certainly 
would. It would depend on the importance of the matter, just as it 
does with everything else. But I think on important matters he 
certainly would take advice of all of his departments that were in- 
volved in the matter and then he would make up his own mind as to 
what he would do about it. 

Mr. Brooks. That is what worries me. On the thousands of items 
he would not consider sufficiently important to consider and study 
himself he would rely, would he not, on his departments and the 
Bureau of the Budget, ‘which the departments and the Bureau of the 
Budget have already given their views to the Congress? 

Secretary Humpurey. The President has to look at all of the parts 
of the budget before it comes up. 

Mr. Brooks. You see, the same information available to Congress 
and upon which they either act or do not act would be that informa- 
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tion available to the President. He would just be disagreeing with 
Congress on the basis of the same information. It looks to me like 
he would just go and get the arguments from the Bureau of the Budget, 
from the departments, if he did not agree with what Congress had 
done; if the department heads did not agree, they would go to the 
President, the Bureau of the Budget would go, they would say, ‘““We 
did not recommend this, Congress did it against our recommendation,”’ 
He would never have time to examine carefully the thousands of 
items in that budget. It is inconceivable that he could do it. 

Secretary Humpurey. I do not apprehend that this would run to 
thousands of items. 

Mr. Brooks. It could. 

Secretary Humpurey. It could, but so could a lot of other things 
happen. Asa matter of fact, you could put all these items in separate 
bills. There is no occasion for you to put them all in one bill. You 
can put them into 50 bills or 500 bills if you want to and send them 
all up. He has to do each one then. 

But I tbink in the normal course of events you will have certain 
items that would give him an opportunity to attempt to bring appro- 
priations within the limits of the budget, within the limits of the 
taxation proposals that exist, within the limits of the money raising 
that has been provided for, and that it would give a better chance to 
have a little greater fiscal responsibility in the Government. 

Mr. Brooxs. Do you not think Congress right now is making a 
pretty determined effort to bring the budget within the limits of our 
fiscal opportunities to pay it? 

Secretary Humpurey. I think Congress is apparently giving very 
good study to it. 

Mr. Brooks. What I am worried about is that any President, not 
a partisan matter, but any President, any Executive, would have an 
opportunity to directly influence and to change the intent of Congress 
by the vote of both Houses and to thereby deliberately take the power 
that the Constitution has given to Congress away from Congress and 
put it in the already powerful executive branch. 

It looks to me that it is just a continued concentration of power in 
the President’s hands. If the President does not do it, it would be 
right back in the Bureau of the Budget and the departments who have 
already testified before the appropriate congressional committees. 

Secretary Humpurey. Again it comes back to the Congress for 
congressional action. While as the chairman pointed out, it is one 
thing to get one over a majority and it is another thing to get one over 
two-thirds, nevertheless, if it is of sufficient importance, it is back 
finally in the hands of the Congress. 

Mr. Brooks. All right. 

Mr. Wnriuis. Thank you very much, Mr. Secretary. 

Secretary Humpurey. I appreciate very much indeed the oppor- 
tunity to appear before you. Thank you very much. 

Mr. Wits. We are happy to hear from Mr. Brundage at this time. 


TESTIMONY OF PERCIVAL F. BRUNDAGE, DIRECTOR, BUREAU 
OF THE BUDGET 


Mr. Brunpace. Mr. Chairman and members of the subcommittee, 
I appreciate the opportunity to present to this subcommittee the 
views of the Bureau of the Budget on House Joint Resolution 47 and 
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other bills pending before you which would authorize the President 
to veto individual items in appropriation bills. 

You have already heard testimony as to the general nature of the 
need for legislation of this type, particularly with respect to its 
operation in the 40 States whose governors have authority for an item 
veto. You have also heard that President Eisenhower, along with 
many other recent Presidents of both parties, has recommended 
legislation of this type. 

I should like to present to the subcommittee some specific examples 
of cases in which the item-veto power, if properly drawn and properly 
used, could have resulted in substantial economies for the Government 
and in prompt resolution of legislative differences which have simply 
continued as matters of controversy between two of the branches 
of the Government. 

Outstanding examples of cases in which an item veto on appropria- 
tion bills could have been a force for economy in recent years are the 
public works appropriation bills for the fiscal years 1956 and 1957. 
These two bills alone demonstrate the usefulness to which the item 
veto could be put by a President sincerely interested in protecting the 
taxpayers against improvident expenditures of Government funds. 

On July 15, 1955, the President stated that he was approving the 
1956 public works appropriation bill with great reluctance, partly 
because of the large increase in the number of new construction starts 
for the Corps of Engineers and the Bureau of Reclamation. The 
President’s statement contained the following: 

In all, 107 unbudgeted projects were added by Congress. We can only guess 
what their total cost to the taxpayers will ultimately be because of this lack 
of detailed engineering studies on many of them. The best guess that can be 
made at the present time is upward of $1.5 billion; but when planning is completed, 
this guess, in the light of past experience, may well prove to be far too low. While 
the first-year appropriations made in this bill amount to only about $47 million, 
the appropriations and expenditures in future years will increase sharply and 
quickly reach a half-billion-dollar level. 

As @ consequence of these considerations, initiation of the added projects 
cannot be undertaken until the detailed engineering plans have been completed 
and we have a sound basis for cost estimates. In the case of projects involving 
reimbursable items, such as electric power and water supply, we must be assured 
that satisfactory financial arrangements have been completed for return of the 
Federal investment. 

The public is entitled to this measure of protection to the tax dollars that 
go into the construction of these projects. 

If the President had been able to veto some of the individual items 
referred to in his statement, appropriations for the fiscal year 1956 
could have been reduced by as much as $47 million. An almost 
identical situation occurred in connection with the public works 
appropriation bill for the fiscal year 1957; and again on July 2, 1956, 
the President issued a statement when he signed the bill, pointing out 
that the unbudgeted projects contained in the bill involved appropria- 
tions for the fiscal year 1957 of more than $22 million. An item-veto 
power by the President could have reduced appropriations for the 
current fiscal year by that amount. 

In addition to the reductions in appropriations which could have 
been made if the President had possessed the power to veto individual 
items in the two bills I have just referred to, if it is more important 
to note that the unbudgeted projects in the fiscal 1956 public works 
appropriation bill involved a total cost to the taxpayers estimated at 
more than a billion and a half dollars, and that the unbudgeted 
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projects in the fiscal 1957 public works appropriation bill involved a 
total cost of more than half a billion dollars.. Thus, on these 2 bills 
alone, an item veto would have enabled the President to bring specifi- 
cally to the the attention of the Congress for their further considera- 
tion items which could have resulted in a reduction of $69 million in 
appropriations for the 2 years and elimination or postponement of 
total costs in excess of $2 ‘billion in these and future fiscal years. 

Another situation in which the item veto on appropriation bills 
would be a force for economy involves legislative riders requiring 
actions by the executive branch which entail costly expenditures. 
The 1956 and 1957 appropriations acts for the Department of Defense 
contained provisos requiring the continued operation of two particular 
hospitals. Similar language is contained in the Department of Defense 
appropriation bill for the fiscal year 1958, as reported to the House 
last week. The minority views of Congressman Ford, as set forth in 
the committee report, point out that the Surgeon General of the Army 
testified that the Department of the Army has no requirement for the 
continued operation of these hospitals and that their operation results 
in a needless expenditure of funds and prevents the Army medical 
service from securing the maximum utilization of its available medical 
personnel. The minority views indicate a first-year saving of $746,500 
and an annual saving thereafter of $1,043,000 from the closing of 
these 2 hospitals. An item veto of the proviso requiring the continued 
operation of these hospitals would permit the Congress to reconsider 
the question of the desirability of maintaining and operating these 
hospitals in the light of the testimony of the Department of the Army. 

The item veto could be useful in securing separate consideration of 
legislative proposals, not directly involving appropriations, which are 
frequently attached as riders to appropriation bills. An example is 
found in the statement issued by the President on July 13, 1955, upon 
the signing of the Department of Defense Appropriation Act for the 
fiscal year 1956. The President stated: 

I have today approved H. R. 6042 making appropriations for the Department 
of Defense for the fiscal year ending June 30, 1956, and for other purposes. I 
have done so because the funds which the bill makes available are urgently 
needed by the Department of Defense. Except for this imperative need I would 
have withheld my approval of the bill, for I am advised by the Attorney General 
that one of its provisions, section 638, constitutes an unconstitutional invasion of 
the province of the Executive. 

Section 638 deals with the authority of the Department of Defense to rid itself 
of many of the manifold activities that it has been performing with its civilian 
personnel, and which can be adequately and economically performed by private 
industry without danger to the national security. That section states that funds 
appropriated in the bill cannot be used to enable the Secretary of Defense to exer- 
cise this authority if, in the case of any activity of the Department proposed to be 
terminated, the Appropriations Committee of the Senate or the Appropriations 
Committee of the House of Representatives disapproves such proposed ter- 
mination. 

If an item veto should be approved, I believe that legislative riders 
covering matters which are believed to be opposed, or at least con- 
sidered unfavorably by the administration, would not be attached 
to general appropriation bills. Matters believed to be unconstitu- 
tional could be vetoed and reconsidered by Congress after opinions 
were presented by the Attorney General. This would also expedite 
the consideration of the bills in committee and by both Houses of 
Congress. 
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I firmly believe that the item veto would be an effective weapon for 
economy and that it would aid in a prompt resolution of other matters 
which occasionally result in differences between the legislative and 
the executive branches. I strongly urge that the committee recom- 
mend legislation which will give the President an item veto on appro- 
priation bills in a manner which will enable him to deal with the 
ae just discussed. I think it ought to be made clear in whatever 

ill is reported that authority would be granted to veto legislative 
provisions as well as appropriation items, and that the authority to 
veto an appropriation item would include authority to reduce an 
appropriation—but only to the extent necessary to permit the dis- 
approval of amounts added by the Congress for unbudgeted programs 
* rojects, or of increases by Congress of amounts included in the 

udget. 

Mr. Chairman, I would like to add just a comment on the question 
raised by Congressman Brooks as to a second look by the Budget 
Bureau on proposals which might be considered for an item veto. 

I would like to point out that many of these items that are added 
by the Congress were not even presented or considered by the Budget 
Bureau because we only consider them when they are presented by 
reports either of the Corps of Engineers or the Bureau of Reclamation. 
Many of those items to which t refer were not covered by reports. 
So they were never examined by the executive at all, which is charged 
with the responsibility for carrying them out. 

Mr. Wiis. Thank you very much, Mr. Brundage, for your very 
fine, frank, and forthright presentation. I think you made yourself 
very plain that you intend this proposal to be very far reaching. You 
face it squarely by saying you think it should include the power to 
veto legislative provisions. 

Mr. BrunpaGe. In appropriation bills, of course, yes. 

Mr. Wuuts. In appropriation bills, yes. That in effect would be 
giving to the President the equivalent of a vote of two-thirds of the 
Senate and the House, one less than two-thirds. 

Mr. Brunpace. It would give with respect to the items which he 
returns the same power he has with respect to the whole bill, yes. 

Mr. Wiuis. I questioned Mr. Humphrey awhile ago. I gave him 
my thought that the veto power was essentially a legislative function. 
I do not think you disagree with me because you want to go into that 
field specifically if there is anything to be left by implication. 

It seems to me that that may be going pretty far to give the Presi- 
dent the power in legislative matters to veto items and thus vest in 
him the vote of two-thirds of the Members of the Congress. 

Do you not think that is a breach of the separation of powers? 

Mr. Brunpaace. I do not believe I share your point of view, Mr. 
Chairman. It seems to me that the legislature’s power is to initiate 
and authorize the expenditure of funds. That is, it can initiate as 
well as consider the recommendations of the administration. 

It is the Executive’s power and responsibility to carry out the 
programs approved by the Congress, authorized and approved by the 
Congress. 

It seems to me that the Congress has the authorizing power, the 
appropriation power, and that the Executive, which has to carry it 
out, should have the power of veto or disapproval if it does not feel 
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that any of the particular recommendations and proposals of the 
Congress ought to be carried out. 

Congress can go back and say, “We have given proper weight in 
our opinion to vour opinion but we do not agree with vou so by a 
two-thirds vote we ask you to go ahead.” It seems to me that is 
what the Constitution provides for. 

Mr. Wits. As I pointed out, of course, the power to override a 
veto might be meaningful when a whole bill is involved, but when it 
gives the President the power to strike down single items and expect 
these single items to go through the mill of Congress by a two-thirds 
vote is a wishful hope of the power of Congress in most cases to do 
what you regard as asimple thing. If you do not like it, veto it. I 
think it is tougher than your logic seems to indicate from my point of 
view. 

Mr. Brunpace. I think it will be very sparingly used. I think its 
principal value may be to prevent the addition of provisions which 
otherwise might be added on without perhaps as much consideration 
of the individual Congressmen and Senators as might be desirable. 

I think that the details are to be worked out, of course, by your 
committee. But I should think that it would not require new legis- 
lation, that after the bill had been returned with the President’s sig- 
nature with a notation of items which he was returning without ap- 
proval, that that would then be immediately considered by the Con- 
gress to see if they wished to override some or all of them. 

Mr. Witurs. Look how you yourself envision the proposal. You 
say: 

If an item vetoed should be approved, I believe that legislative riders covering 
matters which are believed to be opposed or at least considered unfavorable by 
the administration would not be attached to the general appropriation bill. 

In other words, this is yielding two-thirds power of Congress to the 
wishes of “‘the administration when they believe or at least consider 
unfavorable certain legislation.” 

That certainly is a broad power that is being annexed. I am asking 
these questions to bring out the other side of the coin because all 
witnesses appearing today are proponents. 

Do you not think that a careful constitutional wall of separation of 
powers would be substituted by a legal picket fence if we give this 
broad power that would include the power to strike down not only 
items of appropriation but legislative provisions and the power to 
reduce appropriations? 

You have 3 proposals wrapped up in 1, and when you put them 
together, you concede that they are far reaching, but you imply, well, 
they will be sparingly used. But the power would be there, would 
it not, to do these things? 

Mr. Brunpace. That would have to be worked out, of course, 
by your technical staff. I would be glad to furnish any help that we 
have on it. 

But it seemed to me that in order to apply the actual principles of 
the item veto in the States where the item there consists of every 
amount and every description, every project in each location, you 
would have to have some further explanation or provision in the item 
veto for the Federal basis. 

Mr. Wituls. The Constitution gives to the House the power to 
originate appropriation bills with the power of the Senate to propose 
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amendments. The Constitution, of course, vests in the Congress the 
power of legislation. 

Now somewhere down the line this would be a breach of these 
powers, an abdication of some of them to the Executive. 

Mr. Brunpaae. I do not see it, Mr. Chairman. 

Mr. Wiuuis. Well, Mr. Humphrey conceded and you advocate the 
same thing that the President can strike out important policy matters, 
TVA, REA, Atomic Research, not only items in public works bills, but 
he would frustrate matters of policy established by Congress. We 
certainly are not perfect. 

Mr. Brunpace. That is only items added to appropriation bills by 
the Congress. 

Mr. Wits. If you have an authorized project with no implementa- 
tion by dollars, you have nothing. When we say ‘only appropria- 
tions,”’ that ‘‘only” is a pretty big word. It is the power of the purse 
strings. 

Mr. BrunpaGe. Going back to the original Constitution and the 
early budgets under the Constitution, they were, of course, very simple. 
I intended to bring a copy of the original budget down. I will be glad 
to send it to you. 

It shows that, in terms of one of the items which I am proposing, the 
total budget would be no greater in the early days. 

Mr. Writs. We will adjourn at this time and reconvene at 1:30. 


AFTERNOON SESSION 


Mr. Wiis. The subcommittee will come to order. 

Mr. Brundage, we will be glad to hear from you some more. | 
believe my colleague from Texas would like to ask some questions. 

Mr. Brooks. Yes. 


TESTIMONY OF PERCIVAL F. BRUNDAGE, DIRECTOR OF THE 
BUREAU OF THE BUDGET—Resumed 


Mr. Wituis. You may proceed, Mr. Brooks. 

Mr. Brooks. Mr. Brundage, I want to first point out that I have 
the highest regard for the Bureau of the Budget. I feel it is one of 
the most important if not the most important branch of the entire 
Government. I do not exclude the executive or legislative. I think 
the Bureau of the Budget probably exerts greater influence on legis- 
lation involving appropriations than the Congress or the President. 
So I have the highest regard for the Bureau of the Budget and your 
responsibility. 

The first question I would like to ask is, Does the Bureau give 
advice freely to both the House and Senate Appropriations Commit- 
tees on matters brought before them? 

Mr. BrunpaGe. When they ask for it, yes, indeed. 

Mr. Brooks. Do you not extend that same courtesy to other com- 
mittees of the House and Senate? 

Mr. BrunpbacGe. Yes. 

Mr. Brooks. And of course you know an unfavorable report of the 
Bureau of the Budget on legislation which would involve future 
appropriations, even, makes it difficult to pass that legislation? 

Mr. BrunpaGe. Well, I do not feel qualified to express an opinion 
on that, but I know we do supply the views of the different executive 
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agencies and departments whenever any committee or individual 
Member of Congress asks for it. 

Mr. Brooks. Would you agree that an adverse report from the 
Bureau of the Budget does create an obstacle to the passage of legis- 
lation? 

Mr. BrunpaGe. I would think it would have some adverse effect. 
I do not know how much. 

Mr. Brooks. Would you say it should? 

Mr. Brunpace. Yes; I would. 

Mr. Brooks. Do you feel that giving the President an item-veto 
power would unfairly overload the already heavy responsibility of the 
President of the United States? 

Mr. BrunpaGce. No; I do not. 

Mr. Brooks. If he is already so busy—and I really feel that he is 
fully occupied being President—how would he assume this additional 
duty without its being an overloading? Do you think he would turn 
that responsibility over to your office? 

Mr. Brunpaae. He has to consider each bill that is passed and 
comes down for his signature and, as you know, we analyze them and 
get the opinions of the various agencies and departments on them and 
transmit them to him. It seems to me this is little more than a 
breaking down of your regular appropriation bills into their essential 
elements. When we prepare our budget and send it up to Congress, 
we usually arrange it organizationally and the Appropriations Com- 
mittee breaks it down. We send down new sheets as soon as they 
have been printed for advance consideration by the staff so that they 
can determine how to handle it. Then when the subcommittees of 
the Appropriations Committee present a bill they can combine several 
departments or break it down any way they want. It seems to me 
this is in essence merely breaking down into a number of bills, into 
various items that can be compared and considered individually 
by the President if he wants to. 

Mr. Brooks. Do you feel that the President himself would do this, 
or do you feel he would delegate that authority to you? 

Mr. BrunpbaGe. I think he would consider, as he does now—we 
analyze and present to him and his legislative counsel—— 

Mr. Brooks. A brief? 

Mr. Brunpage. A description of each item. 

Mr. Brooks. With a recommendation that they be approved or 
disapproved? 

Mr. BrunpDaGe. Sometimes we do and sometimes we merely analyze. 

Mr. Brooks. You analyze it as to the desirability or undesirability 
of enactment? 

Mr. Brunpace. When. the opinion of the agency or department is 
for or against it, we usually submit a recommendation in favor or 
against. It is usually in favor. We do not often make adverse 
reports. 

Mr. Brooks. You do not even send them up when you are against 
them? 

Mr. Brunpagae. We report on them. 

Mr. Brooks. But you do not report on those that you would be 
opposed to? 

Mr. BrunpaGe. We report to the President. 
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Mr. Brooks. In your testimony you pointed out the necessity of 
this ability to veto projects or proposals or policies. In the light of 
that, is it not true that the Bureau of the Budget now, by executive 
authority of the President as exercised by the Bureau, can hold up 
funds for projects that have been authorized by Congress and that 
Congress has appropriated money for? 

Mr. BrunpaGce. That is a question which is debatable. When I 
was before the Appropriations Committee this year——— 

Mr. Brooks. Let me restate it, then, because I am very interested 
in this particular question. The question is, is it or is it not true that 
the Bureau of the Budget has in the past and can by executive author- 
ity stop projects for which money has been appropriated by both 
houses of the Congress and the bill signed by the President? 

Mr. Brunpace. We cannot stop it after we have apportioned the 
funds. 

Mr. Brooks. Can you delay or stop the apportionment of funds? 

Mr. Brunpace. I believe we can, yes. 

Mr. Brooks. Which in effect is to stop the project though it has 
been appropriated for by Congress? 

Mr. BrunpaGe. I would not say stop it. We can postpone it 
until we apportion the funds. 

Mr. Brooks. In other words, the Bureau of the Budget, through 
the power inherent in the Executive Office, can delay the apportion- 
ment of funds for any project which the Bureau does not feel should 
have funds apportioned to it for one reason or another? 

Mr. Bronpage. That is debatable. It works both ways. Some- 
times we can, and sometimes we cannot. It depends upon the 
circumstances of each case and whether they fall within the terms of 
the apportionment statute, as far as action by the Director of the 
Bureau of the Budget is concerned. As far as the President’s power 
is concerned, | would prefer not to comment on that. 

Mr. Brooks. But you have done it, have you not? 

Mr. Brunpace. We have delayed the apportionment of funds; yes. 

Mr. Brooks. Another thing I want to ask about affects the Corps 
of Engineers. I have not talked to the Corps of Engineers about 
this, but it is my firm belief that the Corps of Engineers works for 
the best interests of the people of this country. They work up proj- 
ects, which takes a long time as we all know, and then make a recom- 
mendation which goes to the Secretary of the Army. But it is my 
understanding that before they can make a recommendation for 
appropriations for projects presently in the mill or new ones they are 
recommending, that before they can send their request to the Secre- 
tary of the Army, it has to be approved by the Bureau of the Budget. 

Mr. Brunpace. When they have prepared a report on a project, 
they give us a copy at the same time they submit it to the Secretary 
of the Army, just for our review and information. 

Mr. Brooks. That is not quite the question. My question is— 
and I feel this is true, | think the Corps of Engineers, when they work 
up a project, say it is a request for $500 million for 40 projects, some 
of them already being built and some new, before they can recommend 
to the Secretary of the Army the amounts that they think should be 
spent on each of these projects and put that in their budget, before 
they can make that recommendation that recommendation has to be 
approved by the Bureau of the Budget. 





ITEM VETO 29 


Mr. Brunpage. Just like all recommendations for the expenditure 
of funds, they have to come through the Bureau of the Budget for 
approval of the President as part of his general budgetary program. 

Mr. Brooks. They send them to your office, and if you think their 
recommendation is too high you would make them cut it by 10 or 20 
percent or whatever you think advisable? 

Mr. Brunpace. We try to fit their budget proposal into the admin- 
istration policy. For instance, at this particular time of highly com- 
petitive prices and inflationary prices, particularly in the construction 
field, we found we were bidding against ourselves. The St. Lawrence 
seaway came up and said Rote to have more money for a number 
of reasons but partly because some of the projects of the corps were 
taking the dredging equipment they needed and they wanted to 
increase their amount another $35 million. We told the Army 
engineers it was silly to be bidding against ourselves; that they just 
had to slow down the program during the period of highly inflationary 
prices. 

Mr. Wiuuts. Will the gentleman yield? 

Mr. Brooks. Yes. 

Mr. Wiuts. I happen to be president of the Mississippi Valley 
Flood Control Association. We have an item in the budget every 
year known as the lower Mississippi and its tributaries, involving 
seven States from Cairo, Ill., to New Orleans, La. 

Along the lines of the questioning of my colleague from Texas, is 
this not the practice? The Corps of Engineers, for that item in the 
budget, will submit, let us say, $75 million. It is usually around $60 
millon that is given. Let us say they submit an estimate for the 
needs of the lower Mississippi Valley of $75 million. According to 
their capability of fulfilling that amount of work for 1 year, accord- 
ing to their idea of the needs of the valley, they submit $75 million. 
The Bureau of the Budget, exercising constitutional and lawful dis- 
cretion, will trim it down in one way or another, say, to $60 million. 

The simple truth is, is it not, that the Corps of Engineers, in 
appearing before the committees of Congress, will hesitate, as a matter 
of policy, to try to defend affirmatively anything beyond $60 million. 
Is that not the simple truth of it? 

Mr. Brunpaage. I would hope they would follow that. 

Mr. Wi.uis. I can assure you they do. They are good Army sol- 
diers and they do limit themselves to the advocacy of $60 million for 
the needs of the lower Mississippi Valley. 

Mr. BrunpaGe. Before we submit the budget they have in many 
cases expressed their approval. It is a give-and-take proposition. 

Mr. Wiuuis. I will concede that under strong persuasion they agree 
to it and, like good soldiers, they defend it. So that is the first field 
of influence, and let us say proper influence, of the Bureau of the 
Budget over the item in the budget known as the lower Mississippi 
and its tributaries. That is the first influence, and the Army engineers 
advocate it to that point. 

Mr. Brunpage. | just want to make it clear that the Bureau of 
the Budget in this respect is acting as assistant to the President, and 
we always go over with him in detail all the projects. We decide on 
the amount after he has considered all the conflicting demands. 

Mr. Wiuuis. I am not quarreling with you, Mr. Brundage, nor am 
I quarreling with your predecessors, but I am trying to bring out as a 
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fact my understanding of the practice, and I do not think you and 
I disagree on the practice. 

Mr. Brunpace. I do not think so. 

Mr. Wiuts. In order to increase that illustration of a requirement 
of over the $60 million that the Corps of Engineers advocate and 
defend, although they had a larger amount in view at first, then 
through questioning by Members of Congress on the Appropriations 
Committee, “Could you use more?” they say, ‘Yes, we could use 
more.”’ They do not advocate more but they admit they can use 
more. 

Mr. BrunpbaGe. I think everybody can use more than they get. 

Mr. Wits. Correct. Then sometimes Congress breaks the ceiling 
and goes over the Bureau of the Budget figures. Is that correct? 

Mr. Brunpage. Yes. 

Mr. Wits. So the net effect of this proposal would be this, 
possibly, that by whatever amount the majority of the Congress on 
the House side and on the Senate side succeeded in upping the figure 
over $60 million, those are the items that would be vulnerable to the 
veto, generally speaking. Is that not true? 

Mr. BrunpaGe. They would be available for the veto. 

Mr. Wits. And vulnerable. So if we buy this proposal, then the 
majority of us representing the people of our several districts and 
several States would be abdicating the power to use our own judgment 
and be leaving it up to the Bureau of the Budget in the ultimate to 
set up a figure beyond which we could not touch, and that would be 
untouchable. Is that not the basic thing involved in this proposal? 

Mr. Brunpace. That would focus attention on it and it seems to 
me thereby make it perfectly clear to the Congress as to just what 
they were covering. I think some of the items today get included 
with a lot of other things which are not as carefully reviewed and 
considered as other items are. 

Many additions that have been made by the Congress, Mr. Chair- 
man, we have never objected to in the least. Our principal objection 
is when they are approved and appropriated for before the Corps has 
even had a ‘chance to study and submit a report. That is where my 
trouble arises. 

Mr. Brooks. Does not the Bureau frequently object to projects 
that have been carefully analyzed by the Corps of Engineers but the 
Bureau still feels they are undesirable? 

Mr. ibe :. We object where the corps analyzes and opposes 
a project. I do not recall objecting to a project that the corps has 
approved. I have postponed it or questioned cost-sharing sometimes, 
but not turned it down. 

Mr. Brooks. One further question on this same matter. I[ think 
this will clarify the problem for Members of Congress. 

Anybody who tries to start a new project without the blessing and 
help of the Bureau of the Budget has 2% strikes on him when he goes 
before the Appropriations Committee, which means that in fact the 
Bureau of the Budget already has almost 65 percent of that two-thirds 
you are talking about, Mr. Chairman. 

Do you not feel that this is true, that new projects have a very 
rough road without your approval? 

Mr. Brunpace. These particular items to which I called attention 
in the last two appropriation bills had not been reviewed by the 
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Mr. Brooks. I am not talking about just those, but any new 
project that the Bureau does not recommend a new start on is in 
serious trouble without your blessing. Do you think that is true? 

Mr. BrunpaGe. I do not feel able to express an opinion. I know 
we get a lot of requests for careful consideration of these projects and 
we try to give it in all cases. Where we do not feel it has been sup- 
ported by the Corps, we usually oppose it. 1 suppose it would be 
hard to get them through on that basis, but I think it should be hard 
if the Corps has not approved it. 

Mr. Brooks. There is this further problem that sometimes it 
seems to Members of Congress in both parties that the Corps seems 
to agree with the Bureau of the Budget almost all the time. One 
wonders if they agreed of their own free will and volition or if you 
put a shotgun to their heads and said, ‘General, you are working i in 
this man’s army and you are looking at civilian secretaries and not 
fellow generals. We think it ought to be this way and we want you 
to draw that report up and reflect, not inaccurately, but reflect and 
plav up the disadvantages of a given project or of a proposal.’’ 

Mr. BrunbaGe. I do not recall ever making that statement. 

Mr. Brooks. You do not thmk they are ever influenced by the 
Bureau of the Budget? 

Mr. BrunpaGe. I do not personally know of any instance of that 
kind. The record of the amounts we are spending and the numbers 
of projects we are working on would be against that thought. 

Mr. Brooks. I had a couple of other questions I would like to work 
on that are more technical and would be, I think, helpful to us in any 
prospective drafting of the bill. 

Is the President under this bill in your opinion to separate those 
parts of the bill which he disapproves from the remainder of the bill 
which he does apparently approve? 

Mr. BrunpaGe. Yes. 

Mr. Brooks. He i is going to separate them? 

Mr. BrunpaGe. I think he would have to in his message indicate 
the ones he was approv ing and the ones he was disapproving. 

Mr. Brooks. Is he going to set forth his objections to each specific 
item he disapproves? 

Mr. BrunpaGe. | would think he should. 

Mr. Brooks. Does the portion he approves become law at once as 
a normal piece of legislation? 

Mr. Brunpacer. Yes; 1 would think so. 

Mr. Brooks. If he disapproved of part of it, broke it into a separate 
section, made a specific list of the reasons for which he was against it, 
would he send it back to Congress for approval by a two-thirds vote 
if possible? 

Mr. BrunpaGer. I think it would be handled just as a bill is at 
present. 

Mr. Brooks. Under the present Constitution it provides that if the 
President does not return a bill within 10 days after it is sent to him, 
it shall become law unless Congress prevents it. 

What would happen to it if part of it was approved and part re- 
turned and Congress never had a chance to consider the part of the 
bill which he disapproved, in light of the fact that he was approving 
only the remainder? 








32 ITEM VETO 


Mr. BrunpaGe. I am afraid I did not quite understand the question. 
He would have to decide what he wanted to approve and what he 
wanted to disapprove within 10 days, but when it goes back Congress 
could pass it any time. 

Mr. Brooks. But if the 10 days had elapsed and there had been 
an adjournment and he could not return at that time the part he had 
disapproved, in the case of any legislation passed in the lan 9 days 
of Congress, part of it he takes and part of it he is going to kill, he 
can keep it until Congress has adjourned and then he could just put 
into effect that part he was for and Congress would never have occa- 
sion until the next session to enact the other half of this legislation. 

Maybe Congress would not be for any part of it had they known he 
was not going to take it all. There are lots of probabilities there. 

Mr. Brunpace. It might be it would only relate to bills passed 
within the last 9 days. 

Mr. Brooks. We pass a good many in that period, and some very 
controversial ones. It looks to me this legislation has not clarified 
that problem. It could be pretty serious. 

What would happen to prior legislation where Congress has author- 
ized expenditures and then in an appropriation wherein Congress has 
appropriated money to carry out the authorization the President 
would veto the item? Authorized, appropriated, vetoed. If this 
would not be legislation, what would you call it? 

Mr. Brunpaae. It would still be authorized and Congress could 
pass it over the veto if they wanted to. 

Mr. Brooks. It is the problem the chairman brought out earlier. 
If the Congress approves the hot-lunch program as a policy, that is 
legislation, passes an appropriation bill to pay for the hot-lunch 
peer and the President vetoed it, you recommend he veto it 

ecause it would cost too much money, then he kills it, is that not in 
effect direct legislation by the executive department? 

Mr. BrunpaGe. I do not think so, no. It seems to me that it is 
turning down an appropriation as it was submitted to him. I think 
either Congress could pass it, as you say, over his veto or could 
submit it for a lesser amount or in some other way. 

Mr. Brooks. As I understood your testimony, vou feel that they 
should write this legislation so that the President could reduce the 
amount for any given item. 

Mr. BrunpaGs. The amount of an appropriation bill, but as I said 
in my testimony, only when it was something added by the Congress 
and not submitted by him. I do not think he ought to be able to 
change his mind after having submitted a budget and then veto the 
whole thing. 

Mr. Brooks. Would the provision of this particular bill in your 
estimation authorize the President to veto so-called riders in appro- 
priation bills? 

Mr. Brounpaae. As I understand the rules of the Congress, it is 
against your general desire to legislate through appropriation bills 
anyway, and it seems to me that this would be a good opportunity to 
provide against it. 

Mr. Brooks. Do you think that the word “items’’ would mean the 
same thing as the word “riders” as commonly used here in Washington? 

Mr. Brunpaae. I believe it is included in at least one of the other 
bills which is before your committee separately. 
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Mr. Brooks. You think the word ‘items’? would not be sufficient 
though? 

_ Mr. Brunpage. I would not think “items” alone would be suffi- 
cient. 

Mr. Brooxs. You would want to say ‘‘items or riders’’ and lay it 
out very clearly? 

Mr. BrunpaGs. I would think it preferable. 

Mr. Brooks. If that veto power to strike out riders, strike out 
conditions or restrictions on an appropriation, if that were provided, 
would you leave the amount and the main reason for the appropriation 
standing, the total amount? Do you understand the question? 

Mr. BrunpbaGe. I am not sure. 

Rs Brooks. Let me rephrase it. I might not have put it too 
clearly. 

If under this veto power the President could strike out a condition 
or a paragraph affecting the policy of the general legislation involved 
in the appropriation, could he not leave the total amount for the 
Health, Education, and Welfare Department standing? 

Mr. BrunpaGe. I would hope that the total amount of the health, 
education, and welfare could be broken down into more items than 
the single total. But if the Congress in passing an item limited its 
applicability, I do not think that he ought to remove the restriction 
without removing the amount. 

Mr. Brooks. But the legislation does not preclude it and that is 
what I wanted to ask about because I think that happened in the 
Virgin Islands. I think under this legislation the President, upon 
advice of his counselors—probably yourself, maybe some of the 
others down there—could strike out a section of a departmental 
appropriation bill, leave the total amount in, have the administrator 
of that department use that money for anything otherwise included 
in the bill. Do you follow me? 

Mr. BrunpbaGe. I would not approve that. 

Mr. Brooks. You could cut out the hot-lunch program but leave 
the morning breakfast program in, and you would still have that total 
amount of money to work with. 

Mr. Brunpaae. I would not approve that, I would not think it 
desirable. 

Mr. Brooks. The bill would not preclude that. He could strike a 
rider or veto an individual paragraph, he could strike that individual 
paragraph out for the hot-lunch program and leave the total amount 
of money for the general administration and the other parts. 

Mr. Brunpace. There should be some protection against that in 
your bill. 

’ Mr. Brooks. That would be a possible danger because if he were 
just for one phase of the program, he could strike the rest out, take 
the total amount of money, and apply it to that which he was for. 

Mr. Brunpagce. That is why you do not give transfer authority to 
many departments and agencies. I believe you give it to some. If 
they have transfer authority, I do not think it would make any 
difference, but if they do not have transfer authority, I should think 
you should protect against that. 

Mr. Brooks. If they have transfer authority, they can immediately 
transfer it to any part of that that they wanted to. 

Mr. Brunpace. Yes. 








34 ITEM VETO 


Mr. Brooks. It would be even more dangerous where they have 
transfer authority, do you not think? If you cut out the hot-lunch 
program, they could use that money by transferring it to any other of 
their activities they wanted, could they not? 

Mr. Brunpage. I think you should have protection against it. 
What I was pointing out was if they had transfer authority and they 
did not want to spend it for the hot-lunch program and you permitted 
it, they could transfer it even without the item veto. That is all I 
meant. 

Mr. Brooks. I had a couple of general questions and then I will not 
trouble vou. 

IT wanted your feeling on whether or not this would lessen responsi- 
bility of Congress. Do you feel it would? 

Mr. Brunpaae. I do not think so. 

Mr. Brooks. You do not think it would. The Constitution places 
the responsibility for appropriation on the whole membership of the 
House. We run every 2 vears. I just wonder how you can sav 
giving the President the veto power on items of appropriation would 
not shift this responsibility from the Members nhComavesl to the 
Executive regardless of who it is, just to the executive branch. 

Mr. Brunpaage. I personally do not think so because, as I said 
earlier, it seems to me that right now the Executive has the responsi- 
bility to present a program and a program in detail, then the Con- 
gress considers that and either approves it or disapproves it. 

If Congress initiates and adds to the program which it expects the 
Executive to carry out, it seems to me the Executive ought to have 
a chance to say ‘‘Yes’’ or ‘“‘No” to that particular part of it. 

Mr. Brooks. That is the feeling of the Executives from Grant to 
Eisenhower, but that would defeat the legislative intent of Congress. 
It is the job of Congress by the Constitution to determine whether 
or not they ought to, after listening to the Bureau of the Budget, for 
instance, whether or not they ought to have 2 of those little micro- 
phones there, and the Bureau says they ought to have 1 and Congress 
appropriates money for 2 under their responsibility. They are sup- 
posed to do that. They did not just go and pick up this power. 
They are liable to the people of their districts and of the country 
under the Constitution to appropriate for as many of those little 
microphones as they think are necessary. They appropriate for 2 
and then under this would it not be a direct violation of the congres- 
sional intent if we passed a bill to have 2 of those microphones and the 
President cut it to 1 or to none? 

Mr. Brunpaae. I must admit I do not see the application because 
it seems to be we are not talking about small items, we are talking 
about important programs. 

Mr. Brooks. We will talk about the defense budget then or talk 
about the foreign-aid budget. That is a beautiful one. You have 
defense and you have military and economic aid mixed together. 

Say we would like to cut that as much as possible, save as much 
money and still have freedom and help people gain their freedom all 
over the world. That is a big enough item. You start with that as 
an example. 

Mr. Brunpace. The Appropriations Committee could submit that 
legislation either in one item, say $3,800,000,000 to include military 
and economic or they could break it down and say we are going to 
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give $2 billion as a separate bill on the military and another billion 
on the economic broken down into 8 or 10 bills. One would be tech- 
nical assistance, another would be defense support, another would be 
direct-forces support, and so on. 

If they combine it, we are merely saying you are going to treat it 
just as if you broke it down into a lot of items and made a Dill on each. 

Mr. Wiuuis. Exeept in that particular kind of bill, that foreign aid, 
it is not Congress necessarily that wants it separated, it is the adminis- 
tration which insists upon a single package. They would hesitate, 
this administration and the former administration, on presenting 3 
separate bills, 1 for economic aid, 1 for military aid, and 1 for technical 
assistance or a point 4 program. They would be vulnerable. 

So that is what I said awhile ago, that this is pork barrel in reverse, 
that is the executive department that forces us to take it in a single 
package. It works two ways. 

But nevertheless under this bill, under this proposal, if ultimately 
adopted by the Congress and the legislatures of three-fourths of the 
States, a President who cared only for the point 4 program could veto 
economic aid and military aid. He could do it; right? 

Mr. BrunpaGe. Yes, that is right. 

Mr. Wiuuts. And a President who cared to exercise that power in 
a general appropriation bill could strike a provision of a bill, of a 
general bill, that would say X millions of dollars of this bill shall be 
used to utilize public power to develop steam generation. If a Presi- 
dent did not like that, he could strike that appropriation out, right? 

Mr. BrunpaGe. Public-power revenues, you mean? 

Mr. Wits. Yes, as part of a general bill, an item. 

Mr. BrunpaaGe. If that was a separate amount included in the bill, 
yes. 

Mr. Wixuis. It is that way. And a President, if he cared to exer- 
cise it, could in a general bill say that whatever part thereof that is 
devoted to the REA program could be stricken out. It could be done, 
right? 

Mr. BrunpaGce. If that was a separate item in the bill. 

Mr. Wits. It always is. Let’s assume always it is a separate 
item because it is that way. The President could in a general appro- 
priation bill strike out funds for TVA if it were treated separately. 

Mr. Brunpage. For operating? 

Mr. Wituis. TVA in general terms, development of Muscle Shoals 
or a particular huge public power project. A President so minded in 
the last days of the session could do that. 

Mr. Brunpaas. They can operate out of their own revenues. They 
do not need to get appropriations for operating. ‘They only ask Con- 
gress for new construction. 

Mr. Wruuts. Take the construction end of it. A President so 
minded, on the other hand, could strike from the general appropriation 
bill any amount slanted toward a study of granting the development 
of power through private power people, if it were in that bill in that 
shape. 

Mr. Brunpaae. If that came under construction or was in an appro- 
priation bill, yes. 

Mr. Wituis. There is a current bill now pending which we are 
debating today which says that X millions of dollars of this total bill 
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shall be used to build an atomic-powered carrier. It is in a separate 
section. The President could strike that out. I am talking about 
that he would have the right to do it. 

Mr. Brunpace. That is right. 

Mr. Wiis. Now if that bill provides, the bill we are debating 
today, that X numbers of millions of dollars should be devoted to 
research in a particular field of atomic energy, anyone you can think 
about, if he cared to under this bill he would have that power. 

Mr. BrunpaGe. That is right. 

Mr. Wuuis. Probably he would exercise that discretion very wisely. 
That is not the point I make. The point I make is that under the 
Constitution the Congress has the power to provide for the common 
defense. The President is the Commander in Chief. We provide, he 
commands. 

Now in a subtle way—and I know I am being extreme—this would 
give him the power to provide as well as to command in these limited 
areas. 

Mr. BrunpaGe. He could not provide it. He could prevent the 
provision. 

Mr. Wiis. He could stop provision. 

Mr. BrunpbaGe. Yes. 

Mr. Wits. And thus deprive Congress of its power of provision. 

Mr. BrunpaGes. Unless they wanted to pass it by the two-thirds. 

Mr. Wiiuis. You see, what we read in the newspapers always in 
connection with the item veto is pork barrel. But you admit that 
the potential of the power vested in the President under this proposal 
would reach out much further than that. 

Mr. Brunpage. I think the general purpose of it is to reduce ex- 
penditures which would not fit into the total overall program which 
the Executive believes in carrying out. I think that is the purpose. 

Mr. Wiuuts. That is right, and I admire your forthrightness in say- 
ing it would give the power to ‘‘the administration” to carry out to the 
fullest the administration policy, this gimmick here of item veto. 

Mr. Brunpage. It would help. 

Mr, Wiuts. So the power would be there and the question is: 
Should we give the power? It seems to me that is the problem. The 
temptation would be there or could be there. 

I do not know that the Lord in asking us to say every day, “lead us 
not into temptation,” intended to say, “‘the President of the United 
States excepted.’ That is my point. 

Mr. Brooks. I have one further question. Do you feel that this 
would enable the executive department to thwart legislative intent? 

Mr. Brunpace. No, | do not. 

Mr. Brooks. If he cut out the appropriation for a bridge to be built 
across the Mississippi which Congress had authorized and then ap- 
proved the money for and appropriated the money for and the Presi- 
dent vetoed it, you do not think that would be a direct refutation and 
defeat and repudiation of congressional intent to build that bridge? 

Mr. BrunpaGe. No, because it could be passed with the two-thirds 
vote and could be put back in again when the time did seem propitious. 

Mr. Brooks. I guess I ought to make a statement on two-thirds. 
Two-thirds is sometimes difficult. We operate in this country, as 
you well know, on the majority rule and not the two-thirds rule. We 
ike to get two-thirds but we operate on majority rule. 
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I think that any of these proposals that require congressional action 
by two-thirds of the membership are not necessarily designed to 
promote democracy or freedom in this country because a two-thirds 
vote is very difficult to get on lots of issues. 

You can make it more difficult by saying two-thirds of the total 
membership and that would be almost impossible instead of two-thirds 
of the Members present. With this gimmick you could make it sound 
fair and make it almost 100 percent impossible of conelusive action 
on the part of the proponents of legislation. 

I want it clearly stated to my colleagues that I do not think two- 
thirds is necessarily democracy. If you have two-thirds, vou can 
overrule the Bureau of the Budget, but if you do not have two-thirds, 
they are in position to stop, if we pass this legislation, not only appro- 
priations but legislation of any kind. ‘Two-thirds is not freedom, sir. 
I do not believe that clearly exonerates the charge that to pass this 
legislation would enable the executive department and the Bureau 
of the Budget to clearly defeat congressional intent because con- 
gressional intent is frequently by majority vote. We have close votes 
in the House. 

Mr. Brunbacp. I was not suggesting two-thirds, of course. That 
is in the Constitution. Al] I was doing was breaking it down. It 
seems to me that many of these bills that go through include all kinds 
of items. This is really just breaking the bills down into their 
essential points and giving the President his constitutional right to 
identify and return any item in it instead of the whole bill. 

Mr. Brooks. But he has no constitutional right to item veto. 
If he had, he would be using it and we would not have these consti- 
tutional amendments introduced. This is an unconstitutional right 
he is asking for. If it was constitutional, Mr. Brownell would have 
furnished the opinion and he would be doing it and you would be 
sitting quietly down there instead of up here. 

I think it is very clear that if he had the constitutional right to 
item veto these things, the President or you or both of you together 
would not have proposed this legislation and you would be down 
there now exercising his and your constitutional right and you would 
just be getting a nice little message set for these bills that will be 
down there to you shortly. 

Of course, it is not his constitutional right. I wish you would 
not call it his constitutional right because it is not. 

Mr. Brunpaae. I did not intend to imply J thought he had a 
constitutional right to an item veto. What I said was that he had 
a constitutional right to return a bill without signature, and all I 
am proposing is to break down that bill into its component parts 
and give him the same right for each item in the bill. 

Mr. Brooks. That is a beautifully simple explanation, but it has 
more to it than that, would you not think? 

Mr. BrunpaGs. Well, I suppose there is, but it seems to me that 
explains the essence of the proposal. 

Mr. Brooks. No further questions, Mr. Chairman. 

Mr. Wits. Mr. Curtis. 

Mr. Curtis. When we say, ‘The President shall have the power 
to disapprove any item or items,’’ would that apply to a legislative 
provision that did not have any item of funds to be appropriated 
attached to it? 
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Mr. Brunpace. No. 

Mr. Curtis. So that the example that you gave where there was a 
legislative provision stating that the Department of Defense could 
not rid itself of commercial-type activities without further approval 
of the Congress would not be affected by this bill. Is that an item 
that could be vetoed under the terms of this bill? 

Mr. Brunpace. That was attached to the appropriation bill. 

Mr. Curtis. Is it an item? 

Mr. BrunpaGe. It is not an item but it is a provision. No, it 
would not be covered if you do not add the—— 

Mr. Curtis. This bill covers items in a general appropriation bill, 
so that that particular sort of thing would probably not be covered. 

Mr. Brunpace. That is right, unless it were amended. I think 
that is correct. 

Mr. Curtis. We have had some discussion as to whether this type 
of veto would defeat the legislative intent. I should like to ask you 
whether every veto does not defeat the legislative intent. 

Mr. Brunpace. I would think so. 

Mr. Curtis. In other words, if we decide that we want a certain 
type of soil bank bill and pass it and the President vetoes it, he is 
asserting his right to differ from the legislative intent in that case. 

Mr. BrunpaGe. That is correct. 

Mr. Curtis. Do you regard it as any more extreme that he should 
assert his right on a minor or lesser part of a bill and defeat one item 
in it? 

Mr. Brunpaace. I certainly do not; no. 

Mr. Curtis. One further question. I would like to ask for your 
comment on the danger that has been alluded to that it might be 
possible for the President to veto an item in such a way that the 
money would still be there for him to expend at his discretion. I 
would like your comment on that danger. 

Mr. Brunpaace. I do not think it is dangerous. 

Mr. Curtis. Does that possibility exist? 

Mr. BrunpaGe. I had not thought of it, and I doubt it, but I 
would certainly not be in favor of it. 

Mr. Curtis. If there were a provision in a law that $50 million 
shall be used for a new carrier—$50 million out of this appropriation 
shall be used for a new carrier, and the President had the right of an 
item veto and struck that out—that would strike out $50 million 
along with his veto from the rest of the appropriation, would it not? 

Mr. BrunpaGe. I would think so; yes, sir. 

Mr. Curtis. We have heard also of pork barrel in reverse: that 
sometimes the Executive forces the Congress to consider a lot of 
unrelated matters like economic aid, military aid, technical assistance, 
altogether. 

Is it not always within the power of Congress to separate those 
items in its consideration of those appropriations if it sees fit to do so? 

Mr. BrunpaGe. It is, I understand. They frequently do. 

Mr. Wiuuis. Not, of course, if it is under a closed rule. 

Mr. BrunpaGe. No; perhaps not. 

Mr. Wixuis. Of course, through the Rules Committee giving or not 
giving a closed rule—that is within the power of a committee of 
Congress. 

Mr. Curtis. My question was whether Congress had the power. 
Now if Congress sees fit through its Committee on Rules to deny 
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itself that power by having a certain type of rule, the Congress still 
has that power. 

Mr. BrunpaGe. Yes. 

Mr. Curtis. It does not have to exercise that amount of self-denial. 

Mr. Wiis. I am the one who developed that point, and my 
thought in doing so was this. I was just trying to say that Congress 
is consistent in its legislative policy, that we do send to the Executive, 
to the President, a bill with multiple projects in it, and it is that prac- 
tice that seems to be the target of the criticisms of those who would 
oppose this. 

I tried to say this was the only practical way of doing it and to 
prove that at least we are consistent, that very frequently if the Rules 
Committee provides a gag rule or a closed rule, that we consider 
multiple-purpose bills recommended to us in that fashion by the 
Executive. 

So what I was trying to say is what is good for the goose is good 
for the gander. In recommending or sending multiple-purpose proj- 
ect bills, we do the same thing through the importunity of the execu- 
tive department. I was comparing the two practices to say that, 
after all, we are not reckless in this business. We try to legislate in a 
wholesome as well as a practical way. 

Mr. Brooks. I would propose before we take action on this legis- 
lation that we have the benefit of testimony from some of the members 
of the Appropriations Committee and see how they feel about it. 
I think it would be fair. 

Mr. Wiiuts. I think counsel has written to the chairman and the 
ranking member of the Appropriations Committee for their comments. 

Mr. Brooks. And, of course, I want to thank Mr. Brundage for 
his courtesy in coming back. 

Mr. Wiuis. We are grateful to you. We wanted to develop the 
problems. 

Mr. Brunpacr. Thank you, and thank you, Mr. Keating, for 
yielding. 

Mr. Kearina. I appreciate your coming up. 

Mr. Wiis. Mr. Keating, I wonder if you would care to offer some 
general comments in the light of the questioning we have had. I will 
give you the right of rebuttal. 


STATEMENT OF HON. KENNETH B. KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK—-Resumed 


Mr. Keatine. I might comment on this in connection with the last 
remarks of the Chairman. We never, so far as I know, have passed 
a closed rule or have considered under a closed rule an appropriation 
bill. I think that they are always open to amendment. 

Mr. Wiuuts. | think that is correct. 

Mr. Kratine. Therefore, so long as we limit this to appropriation 
bills, the analogy which you drew might not have as much force. 

I do want to mention this. I believe this bill as worded would be 
limited to the items. The only way in which a rider could be struck 
out would be if the whole item was with it. 

I personally go much further than this bill, House Joint Resolution 
47. I would favor ability to strike out a rider. However, I apprehend 
sufficient difficulty in enacting House Joint Resolution 47 that in 
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preparing it I have borne in mind the opposition which exists today 
and always has existed to the entire item-veto proposal. 

Mr. Wits. Of course, some of the bills before us—and we are 
considering them all—justify the question along the lines of not only 
riders but you could go much further and question about the power of 
item veto in general appropriations because one of the bills would 
go that far. 

Mr. Keartine. Yes. 

Mr. Wuus. We are not considering only one bill. 

Mr. Keatina. I know we are not. 

Mr. Wiis. We are considering the bill introduced by the gentle- 
man from New York, who would go a little bit further, and Mr. 
Brundage would go at least as far. So really in essence the consensus 
of personal opinion is that what we are considering is broader than 
the one you have been addressing yourself to. 

Mr. Keatine. I understand that. I wanted to make my own 
position clear that House Joint Resolution 47 does not go as far as I 
personally would be willing to go if I had it all in my own 

Mr. Wi.us. Would you go so far as to advocate an item veto ina 
general appropriation? 

Mr. Keatina. General bills? 

Mr. Wiis. General bills. 

Mr. Keatine. I would never go that far. I think it is too difficult 
to tell what an item is in a bill. It is all too much part and parcel of 
one measure. Unless it was very clearly limited to certain types of 
measures, I would not favor that. I think an appropriation bil) is 
somewhat different in character, in essential character. But I would 

o a little further in an appropriation bill than is evidenced in this 
anguage. It is just that I realize the feeling on the part of many 
Members of Congress, sincerely held, that this takes something away 
from them and vests too much power in the Executive. 

Mr. Wituts. While on that subject, since some bills go that far, as 
to talk about general bills, if we were to approve that kind of a bill, 
would we not be in this fix? Take a tax bill. It might include a 
multiplicity of excise taxes. Then the President could choose which 
kind of tax he wants. 

Mr. Keatina. Yes. 

Mr. Wuuts. Or take a tax reduction bill that would reduce at low, 
high, and intermediate levels. The President could then choose what 
kind of reductions he wants. That would be broad sure enough. 

Mr. Keattna. I am not ready to go that far. I would like to dis- 
cuss for a moment, perhaps it would be helpful to discuss a question 
of constitutional amendment as against a law, because I personally 
have blown hot and cold on that subject. 

I appeared in 1950 before Senator McClellan’s committee in the 
Senate. At that time I had both types of legislation in. I rather 
argued in favor of the bill saying that vou could meet this problem by 
defining what a bill is, which I guess is the form of some of the bills 
before us now. That in effect said for the purpose of the executive 
veto each separate and distinct item appropriating money shall be 
considered a bill within the meaning of article I, section 7, of the 
Constitution. 

Now the Legislative Reference Service gave me an opinion after- 
ward that they felt that a constitutional amendment was better. | 
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would say the weight of legal opinion is to the effect that a constitu- 
tional amendment is desirable because of the use of the word ‘‘it’’ 
all the way through that section. I would prefer to see the bill because 
it would only require majority vote and also—— 

Mr. Brooks. Majority vote is a little better than two-thirds. 

Mr. Keartina. | share what you said about the two-thirds. 

Mr. Wits. Would that not lend force to your present argument, 
too, that since from Grant to Eisenhower most of the Presidents have 
advocated this veto power, and since i: has not been exercised and the 
various Attorneys General have not tested it, that that is a pretty 
strong indication that probably we need a constitutional ean 
in this regard? 

Mr. Keatinea. I think it can be so argued. I think, however, that 
you could clarify the meaning by legislation but you, of course, cannot 
change the Constitution by legislation. It may be that it is changing 
it to say that each item shall be considered a bill within the meaning 
of the Constitution. 

So that I feel the safer course is to proceed by constitutional amend- 
ment, although it is not as expeditious and it does have other disad- 
vantages. 

I think those are the only other points that I wanted to cover unless 
the committee has some questions. I want to express my apprecia- 
tion, Mr. Chairman, not only to this committee but to other Members 
of Congress, I notice two of them here, Representatives Bennett of 
Florida and Poff of Virginia, both of whom have been very much 
interested in this problem ever since they came to Congress, and have 
done fine work in this field. This is a matter of great interest to 
students of government and I think it would be fair to say that the 
great preponderance of opinion among them is in favor of the item 
veto proposal. 

Now, I frequently differ with majority professorial opinion myself. 
In this case I find myself in complete agreement, that this would be 
a really constructive move. This would make this subcommittee 
outstanding, because it is a fact that this thing has been talked about 
for years and it has only once actually gotten to the floor of the House. 

I think it was either in the last session or the session before; the 
Senate Judiciary Committee reported out a bill, but it never was 
debated in the Senate, as I recall. 

Mr. Wits. Did the full Senate Judiciary Committee report that 
out? 

Mr. Keatina. It may have been a subcommittee. I am not 
positive about that, but I think the Judiciary Committee did, near 
the end of the session. 

Mr. Wixuts. Are there any questions? 

Mr. Brooks. I have no questions, Mr. Chairman. 

Mr. Wiiuis. | see Mr. Poff, our colleague and a member of this 
committee, is with us. We will be glad to hear from you. 


TESTIMONY OF HON. RICHARD H. POFF, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF VIRGINIA 


Mr. Porr. Mr. Chairman, by leave of the committee, I would like 
first to file for inclusion in the record a formal statement that I have 
prepared, and then I would like to extemporaneously speak in some- 
what more detail. 
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Mr. Wixuis. Your complete statement will appear in the record. 
(Mr. Poff’s prepared statement follows:) 


STATEMENT OF Hon. RicHarp H. Porr CoNcERNING THE PROPOSED SINGLE-ITEM 
VETO 


Mr. Chairman, I am pleased to have this opportunity to express my views con- 
cerning House Joint Resolution 47 and other kindred bills, including House Joint 
Resolution 245 which I introduced on February 20, 1957. My bill varies in 
several particulars with that introduced by the gentleman from New York, Mr. 
Keating, and later during the course of my testimony, I would like to analyze 
these differences in some detail. Essentially, however, the purpose of both House 
Joint Resolution 47 and House Joint Resolution 245 is to authorize the Congress 
to empower the President to veto individual “items” in an appropriation bill 
without vetoing the entire bill. 

Presently, the Constitution makes no distinction between appropriation bills 
and organic legislation and requires the President either to sign or veto every 
measure in its entirety, even though he may approve certain parts and disapprove 
others. It is extremely difficult for a President to veto an appropriation bill in 
its entirety. Money for essential expenditures required by law must be appro- 
priated before the new fiscal year begins. After a veto, often there is no time for 
Congress to reconsider the measure. Although the President may strongly object 
to some nonessential or exorbitant item in the appropriation bill, he cannot, by 
vetoing the entire bill, jeopardize the availability of the essential funds. Recog- 
nizing the President’s dilemma, Congress often pads appropriation bills with 
funds for pork-barrel projects. Congress also frequently attaches what is called 
a rider which may amend some old organic law or enact some new organic law hav- 
ing nothing whatever to do with appropriations. For example, in the 84th Con- 
gress, the House attached to the defense appropriation bill a rider depriving the 
Defense Department of the right to dispose of business-type projects in competi- 
tion with private enterprise. Although President Eisenhower strenuously ob- 
jected to that rider, he had no power to veto it separately but was compelled, in 
order to provide funds for military defense, to sign the entire bill. 

In the past, there have been several attempts to provide the President with 
the single-item veto power by writing that power directly into the body of the 
Constitution. These attempts have failed because of the fear that the President 
might abuse this power, and if the power should be written directly into the body 
of the Constitution, the abuse could be corrected only by another constitutional 
amendment revoking the power, a process ordinarily requiring about 7 years. 

Both House Joint Resolution 47 and House Joint Resolution 245 meet this 
objection. Instead of writing the single-item veto power directly into the body 
of the Constitution, they would amend the Constitution to authorize the Congress 
to pass a statute granting the President this power. Under this process, if the 
President should abuse this power, then the power could be speedily revoked by 
the Congress itself simply by the passage of an act repealing the statute. 

In comparing House Joint Resolution 47 and House Joint Resolution 245, it 
must be said that House Joint Resolution 47 has the virtue of simplicity, a 
characteristic much to be desired in a constitutional amendment. However, it 
must also be said that simplicity sometimes lends itself to misinterpretation and 
misapplication. 

House Joint Resolution 47 refers only to “item or items’’ of an appropriation 
bill as being subject to a separate veto. Those words may lend themselves to 
many different interpretations. House Joint Resolution 245, on the other hand, 
uses the language “items or provisions, as defined by the Congress.’’ This lan- 
guage is intended to cover not only individual monetary “items” but also legis- 
lative “provisions” or riders which often are included in a general appropriation 
bill. Moreover, this language authorizes the Congress by statute to define the 
words “‘items or provisions’ This statutory definition is, of course, subject to 
simple statutory revision in the event future experience should disclose abuse or 
misuse in the interpretation of legislative intent 

It will further be seen that House Joint Resolution 47 authorizes the Congress 
to empower the President only to ‘“‘disapprove”’ individual items While it might 
well be argued that the inescapable inference is that the President would also be 
empowered to ‘‘approve’’ other items in the bill, it would seem desirable to state 
that power in positive language in the constitutional amendment itself. In the 
absence of such a positive statement, it might be uncertain when those items 
approved would take effect aslaw. Manifestly, the effective date of the approved 
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items should not be delayed pending further congressional action on the items 
disapproved. 

House Joint Resolution 245 treats approved items and disapproved items in 
the alternative. Following as nearly as possible the verbiage of article I, section 
7, clause 2, my bill provides first that approved items shall take effect as law 
and, second, that the items disapproved shall take effect as law when repassed 
by both Houses of Congress as provided under section 7 of article L. 

House Joint Resolution 47 fails to explain what procedure should be followed 
when the President disapproves more than one item in a single bill. House 
Joint Resolution 245 would require that the vote of both Houses upon reconsidera- 
tion would be taken separately on each item or provision. 

Those of us who favor a statutory item-veto power for the President are moti- 
vated by the desire to eliminate objectionable legislative riders on essential appro- 
priation bills and to reduce or eliminate excessive appropriations for individual 
projects budgeted by the executive department. It may also be argued that a 
President with the item-veto power would also have the power to veto what he 
considered to be an insufficient appropriation for a particular project. Of course, 
it is true that the item-veto power could cut both ways. However, as a practical 
matter, a President would be reluctant to veto an appropriation item because he 
considered it insufficient. He would realize first that his veto could be overridden, 
and second, that if it were not overridden, there would be not only an insufficiency 
of funds to conduct the particular project but no funds at all. Accordingly, I 
have no fear that some future spendthrift President would attempt to use the 
item-veto power to foree increased spending upon the taxpayer’s back. 

Quite the contrary, I am confident that this power, if granted, would be used 
judiciously and would do much to discourage unessential Government spending. 
If the power were not used judiciously, Congress could revoke the power by simple 
statutory enactment. True, such a statutory repeal would itself be subject to a 
Presidential veto, but it seems reasonable to assume that if the President’s abuse 
of such a power were sufficiently flagrant and obnoxious to incite the Congress 
to a statutory repeal, such a veto could easily be overridden. 

Accordingly, I trust that this subcommittee will give this legislation its most 
favorable consideration. 

Mr. Porr. First of all, in order to supply a deficiency in the record, 
it might be helpful at this point to list the names of the States, the 
constitutions of which do not include an item veto, 

As has been previously testified, the constitutions of 40 States 
presently do include the item veto. North Carolina does not have an 
item-veto power written into the constitution because the North 
Carolina Governor has no veto power at all. 

Then the other States listed alphabetically are: Indiana, Lowa, 
Maine, Nevada, New Hampshire, Rhode Island, Tennessee, and 
Vermont. All of the other States not named do have item-veto powers 
in the body of the constitution. 

Mr. Wiuuts. I think someone testified that Tennessee in 1953 
amended its constitution. 

Mr. Porr. If that is true, and I am sure it is, my testimony stands 
corrected, : 

Texas, I believe, was the second State to adopt the item-veto 
power in its constitution in 1866—second only after Georgia, which 
adopted it the previous year, 1865. 

At that point, may I ask the.gentleman from Texas if it is true that 
it requires a two-thirds vote in each chamber of your legislature to 
override the Governor’s veto? 

Mr. Brooks. That is correct, and it is very difficult to get to the 
stage at which he vetoes legislation. In the State legislature, just 
as I think it would be here, the President would veto it. When the 
Governor vetoes a bill in Texas, you need a two-thirds vote to override. 
That means in the teeth of the Governor’s opposition in veto, you have 
to make the speaker of the house of the Texas Legislature, and make 
the Lieutenant Governor in the Texas Senate bring up the legislation. 
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The machinery for doing that has lots of sand in it by the time you 
have that veto on your neck. 

Mr. Porr. If I may, in further historical context, I think it is fair 
to say that the framers of our Constitution never envisioned a general, 
multiple- -appropriations bill. Rather, at that time, when our national 
economic structure was rather simple, I think that the framers of the 
Constitution envisioned a separate appropriation bill to finance every 
authorization bill. 

I say that I feel that, because I cannot document it. In the debates 
before the Constitutional Convention, nothing appears on that point. 
It is certain that they did not envision the legislative rider, because 
the use of the legislative rider did not come into vogue until the War 
Between the States. 

At that time, the Congress used the legislative rider to force the hand 
of President Lincoln to adopt legislation in connection with appro- 
priation bills to finance the War Between the States. It was shortly 
after that time, when President Grant was inaugurated, that he sent 
a message to the Congress recommending an item veto. 

Now, I think it was Congressman Faulkner, of the State of West 
Virginia, who introduced the first item-veto bill in the House in 1876, 
and it is true, Mr. Chairman, that the full Senate Judiciary Committee 
reported an item-veto bill favorably in the year 1884. 

That was somewhat before the time of the gentleman from New 
York. Now, Mr. Chairman, it has been urged by some that it is not 
necessary to enact a constitutional provision in order to provide the 
item-veto power. 

I take exception to that. I contend that very definitely a consti- 
tutional amendment is necessary, but it becomes immediately ap- 
parent that there are two ways of achieving the item-veto power with 
a constitutional amendment. 

First of all, the constitutional amendment could embed the power 
in the Constitution itself; or secondly, it could authorize the Congress 
to empower the President by statute to exercise the item-veto power. 

Now, the latter alternative is further subject to subdivision into 
two categories: The constitutional amendment can empower the 
Congress to authorize the President to use the item-veto power, 
either in a separate statute, which would be all embracive and all 
inclusive, and organic in nature, or in the alternative, the constitu- 
tional amendment could authorize Congress to write the item-veto- 
power authorization into each appropriation bill. 

My bill, which is House Joint Resolution 245, would authorize the 
Congress, by constitutional amendment, to empower the President, 
by a statute, which I conceive to be all embracive, to exercise the 
item-veto power. 

My bill differs very materially from that offered by the gentleman 
from New York, House Joint Resolution 47. In that connection, 
may I point out the essential differences: 

House Joint Resolution 47 uses the words “item” or “‘items. 
My bill uses the words “items” and “provisions,” and as defined by 
Congress. 

Mr. Chairman, my purpose in using that language is to give the 
Congress the power and the authority to write definitions of the 
words “items” and “provisions” so that there cannot be any mis- 
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apprehension about the purpose of the statutory authority that is 
enacted. 

Then secondly, Mr. Chairman, House Joint Resolution 47, Mr. 
Keating’s bill, authorizes Congress to empower the President only to 
disapprove individual items. While it might well be argued that the 
inescapable inference is that the President would also be empowered 
to approve other items in the bill, it would seem desirable to me if 
the legislation is to pass to state that power in positive language in 
the constitutional amendment itself. 

Now, my bill attempts to do that by using the words “approve or 
disapprove.” 

House Joint Resolution 47, introduced by Mr. Keating, also fails to 
explain what procedure would be followed when the President dis- 
approves more than one item in a single bill. I believe Mr. Brooks 
made a point of that a moment ago. My bill specifically requires 
that when more than one item is disapproved, it will be returned to 
the House and acted upon seriatim, so that the vote would be taken 
separately on each item disapproved. 

One further thing, Mr. Chairman, and then I will close. The 
purpose of authorizing the President by statute to use the item-veto 
power is to enable the Congress, in the event the President should 
abuse the item-veto power, to repeal the statutory authorization by 
a simple statutory enactment. 

If it were embedded in the Constitution, the power could be repealed 
only by another constitutional amendment, which process would 
require about 7 years. As my bill is written, the statute which 
granted the authority could be repealed by another statute. 

However, it occurs to me that the statute which would repeal the 
statutory authority would, itself, be subject to veto, and that the 
President could veto that repealing statute, and it would require a 
two-thirds vote of both Houses to override his veto. 

For that reason, I have suggested an amendment to my bill which 
would authorize the Congress to override a veto of a repealing statute 
by the passage of a concurrent resolution of both Houses, and for the 
purposes of the record may I state the verbiage of that amendment: 

On page 2, line 16 of House Joint Resolution 245, insert the following: 

“Sec. 2. The Congress, without the President’s approval, may, by concurrent 
resolution, repeal or modify statutory authority enacted pursuant to or in imple- 
mentation of this article.’ 

The second amendment, page 2, line 17, change the symbol “Section 
2” to read ‘Section 3.” 

Mr. Chairman, essentially, that defines my position on this legisla- 
tion, and J trust that it will receive the committee’s favorable con- 
sideration. 

Thank you very much. 

Mr. Wiuuis. We will recess until 3:45 p. m. 

(A short recess was taken.) 

Mr. Wiuuts. The subcommittee will come to order. 

I believe the gentleman from Florida has been here almost all day 
long. We are glad to have you, Congressman Bennett, and sorry to 
make you wait so long. 


92568—58 4 
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TESTIMONY OF HON. CHARLES E. BENNETT, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF FLORIDA 


Mr. Bennett. Thank you very much, Mr. Chairman. 

If it pleases the committee, I will extend the formal presentation, 
and since I have the pleasure of being here, instead of repeating I will 
try to emphasize what I think are fairly new thoughts. 

My thought in preparing my formal presentation was primarily to 
show two things, first, that an item veto would save a substantial 
amount of money for the Federal Government; and secondly, that 
the people of the country are overwhelmingly in favor of this proposal. 

It was Senator Byrd and I who sent a questionnaire some years 
back to the governors and immediate past governors of the States as 
to the workings of the item veto in their States. The responses indi- 
cated that the item veto saved the States millions of dollars and that 
they are overwhelmingly in favor of this proposal. 

A poll of the National Federation of Independent Business on the 
item veto proposal showed 75 percent for, 23 percent against, and no 
vote, 2 percent. A Gallup poll showed 63 percent favored the item 
veto, 24 percent opposed it, and 13 percent had no opinion. 

There are a few remarks I would like to make which grow out of 
the hearing so far held. 

As far as I can ascertain, our Constitution and practices in the 
early days of our country contemplated that the President would find 
the means readily available to him to veto an appropriation. This is 
no longer possible for a President in 1957, not because of any change 
in the Constitution, but because of the practice of Congress in bring- 
ing in very large bills from the standpoint of money and from the 
standpoint of number of items and diversity of items covered. 

The evil is not great in authorizations, because in authorizations 
there is no emergency generally involved. There is an emergency in 
having adequate funds to carry on the Government, and when you 
have a large sum of money in an appropriation bill involving many 
employees and many facets of government, there is an emergency in 
passing such a bill; so that the President has an almost impossible 
situation confronting him if he desires to see any economies made in 
these bills that are so multiplicitous in material and detail and in 
dollars. 

Riders in appropriation bills are bad in including questionable 
items in an \appropristion bill. The bill I introduced, House Joint 
Resolution 239, strikes at both the evils involved in ‘appropriation 
bills, first, the ‘impossibility now to veto individual appropriations; 
and ‘secondly, the impossibility now to veto riders except by vetoing 
the whole bill. 

I believe both of these evils should be corrected, although, follow- 
ing the reasoning of General Keating, I would feel if we cannot cor- 
rect the riders, it would be beneficial to corcect the item difficulty 
we now have. 

One of the points of genius in our Government is the system of 
checks and balances we have. I believe it was President Monroe 
who said this system of checks and balances was one of the most 
important things in our Government. One of the checks the execu- 
tive branch has is the ability to veto bills. We have a check on the 
President, too. We can impeach him. We have other powers over 
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him. We have that power and other powers over the Supreme 
Court. They have certain powers over the Congress. All together 
it makes a system of checks and balances that is consistent with 
good. government. 

In presenting this legislation I do not do so in any spirit of recom- 
mending a revolutionary system, but in the spirit of putting our 
constitutional government back where it was when Washington was in 
charge of our Constitutional Convention, because he had the power in a 
very real sense of getting at appropriations he did not feel were proper 
by vetoing them in the ordinary procedures of that day. Today that 
is not true because we have this device of tremendous appropriation 
bills covering a diversity of items. 

I think that is all I have to say. I would like to have this entire 
statement put in the record because it does, in a very brief way, give 
the summary which Senator Byrd and I worked on a year or two back, 
having written to every governor in the United States and getting 
his response. We have not brought it down to date since then to 1957, 
but it was an overwhelming response and all polls shown an over- 
whelming response in favor of this proposition. So, it is not a revolu- 
tionary matter, but simply bringing our Government back as it was 
intended originally in the Constitution. 

Mr. Wiuuis. I know you have done a lot of work on this and we 
appreciate your views. Your statement will be made a part of the 
record, 

Would your proposed constitutional amendment be self-operative 
or require legislation by Congress? 

Mr. Bennetr. The bill I have introduced, and which I believe is 
the best we can do on the subject, is a self-operating thing which al- 
lows the President to veto appropriations and provisions of appropri- 
ation bills. It does not apply to bills which are not appropriation 
bills. It does not use the word “item.” It uses the word ‘“appro- 
priations,’’ and therefore I believe would be an improvement over the 
bills that refer to items. 

Mr. Wiiuis. Thank you. 

(The following statement was submitted by Mr. Bennett for in- 
clusion in the record:) 


STATEMENT OF Hon. CuHaRLes E. BENNETT 


Mr. Chairman, I deeply appreciate the opportunity which this subcommittee 
has given me to appear and present my views in support of my resolution, House 
Joint Resolution 239, and other proposals, to give the President the power to veto 
items in appropriation bills. Certainly there are few topics in which the American 
people are more interested and which challenge Congress more at this particular 
time than our efforts and those of the administration to balance the budget and 
reduce taxes. I believe adoption of the item veto would help materially in this 
effort. 

Senator Harry F. Byrd and I have cosponsored identical item veto proposals 
since 1953, and we have worked very closely in collecting data in support of this 
proposal. The distinguished ranking minority member of this committee, Mr. 
Keating, has done splendid work on the item veto, and he deserves great credit for 
his continued efforts in behalf of this proposal. 

The item veto would save substantial sums of Federal money. The American 
people are overwhelmingly in favor of this proposal. 

There can be little question that an item veto would save money for the Federal 
Government. On that we need not speculate. We can point to the experience 
of the States under their item vetoes. Tennessee adopted the item veto on No- 
vember 3, 1953. From then on all but 8 of the 48 States now have the item veto. 
In 19538, Senator Byrd and I sent out some questionnaires to the governors and 
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immediate past governors of the States seeking their advices as to the workings of 
the item veto in their States. The results of this survey are now 4 years old, but 
I believe they are still timely and that they are a good indication of the experience 
in the States with the item veto. The governors, in replying, advised us as 
follows: 

Gov. James F. Byrnes, of South Carolina, stated that he had vetoed 16 items in 
1951 and 24 items in 1953, totaling about $958,261. 

Former Gov. Fuller Warren, of Florida, estimated that while he was Governor 
he vetoed “‘about a dozen’”’ items saving the taxpayer of my native State ‘“‘severa! 
million dollars.”’ 

Gov. E. L. Mechem, of New Mexico, reported that he had vetoed 4 items 
totaling $364,727. 

Gov. Allan Shivers, of Texas, stated that he had vetoed 2 or 3 items but did not 
have figures on the amount thus saved. 

Gov. Robert F. Kennon, of Louisiana, advised that he had vetoed 4 items 
totaling $3,025,000. 

Gov. Norman Brunsdale, of North Dakota, stated that he had vetoed 5 items 
totaling approximately $200,000. 

Gov. Sigurd Anderson, of South Dakota, reported that he had vetoed 2 items 
totaling $50,000. 

Gov. Edward F. Arn, of Kansas, stated that he had vetoed one $150,000 item. 

Gov. J. Bracken Lee, of Utah, said he vetoed 25 items in 1949 totaling 
$3,657,150, and 2 items in 1953 totaling $500,653.04. 

Gov. Arthur B. Langlie, of Washington, stated that he had vetoed 82 items 
totaling $11,863,486.83. 

Gov. Dan Thornton, of Colorado, reported that he had vetoed 2 items totaling 
$75,866. 

Gov. G. Mennen Williams, of Michigan, said that he vetoed one $340,000 item. 

Gov. Earl Warren reported the biggest saving of all. He stated that he had 
vetoed 9 items in 1948 totaling $51,532,500 and one $5 million item in 1952. 

We did not receive replies from Arkansas, Illinois, Iowa, Minnesota, Missouri, 
Montana, New Jersey, Wisconsin, or Wyoming, so it is impossible to give any 
report on how much the item vetoes of those States have saved. 

However, as to Illinois, Gov. Adlai Stevenson made the following statement 
concerning the item veto in his Richmond speech on September 20, 1952: “It has 
enabled me to veto more appropriations, involving more money, than any Gov- 
ernor in Illinois history.’ 

With further reference to Michigan, the Western Political Quarterly for March 
1950 says on page 106: ‘“‘This veto device has been used on 75 bills and 56 vetoes 
of complete appropriations from 1909 to 1947, inclusive. Itemized deletions in 
the amount of $23,922,937 were made.”’ 

In the same article, it is stated on page 108: ‘In 1945, 12 States and in 1947 
13 States exercised the item veto, lopping off some $89 million and $38 million, 
respectively.” 

So I believe you can see what I mean when I say we do not have to guess that 
the item veto would save money for the Federal Government. We can judge that 
if it has saved money for the States it will save money for the Federal Govern- 
ment. How much, we cannot be certain. It may not save billions; but it will 
save millions, and I am ready to start right there. 

The second point I would like to make in my testimony is that this is an all- 
American proposal—that the American people of all sections of our country and 
with widely differing political philosophies are overwhelmingly in favor of this 
eo 

he President has often expressed a strong desire that this reform be adopted. 
His latest pronouncement on this subject was in his remarks to a regional party 
meeting, in which he said: 

‘* * * and finally, there is one simple way to save a lot of money. It is for 
the Congress to give the President the item veto in appropriation bills. This 
power—now held by the governors of many States— woud let the President cut 
out of appropriation bills some expensive—and unnecessary—projects. It would 
permit the President to stop any new public-works project not approved by the 
Board of Engineers for Rivers and Harbors. If the item veto existed right now, 
I could easily do some expense cutting.” 

In his letter to the Speaker dated April 18, 1957, he said: “I strongly urge the 
House also to improve the Federal budgetary situation by taking such steps as 
these, most of which I have urged before: * * * And, 10th, to help assure con- 
tinuing economy on the part of Congress as well as the executive branch, take 
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action which will grant the President the power now held by many State governors 
to veto specific items in appropriation bills.” 

As sharply as the Democratic standard bearer, Adlai Stevenson differs with 
the President on many points, he is in full agreement with the President on the 
need for a Federal item veto. In his Richmond speech referred to above, he said: 
“Ts it too much to hope that our Federal Government may soon adopt this price- 
less invention of southern statesmanship?” 

The item veto draws conservative support from people like my distinguished 
cosponsor, Senator Harry F. Byrd, and the late Senator Arthur Vandenberg, who 
wrote a very interesting article urging adoption of the item veto in the Saturday 
Evening Post for August 29, 1936. In the opening comments of this article, 
Senator Vandenberg said: 

“Someday we shall again have a President of the United States who will wish 
to economize. When this blessed event occurs, the bent-backed taxpayers of 
the Nation will wish such a President to be armed with all the weapons necessary 
to make his good intentions effective. One of these essential weapons is lacking. 
It requires a constitutional amendment * * * when this long-sought hour of 
emancipation arrives * * * this welcome White House economist will need at 
least one added instrumentality which his arsenal now lacks * * *, He will need 
the power of the so-called item veto.” 

Liberals will remember that the item veto was endorsed by Presidents Franklin 
D. Roosevelt and Harry Truman, 

The item veto first appeared in the Confederate Constitution of 1861, but it 
was later advocated for the United States Constitution by stout Union champions 
like Presidents Grant and Hayes, and it has been adopted by most of the North- 
ern and Western States. 

With the exception of Governor Patterson and former Governor McKay, 
both of Oregon, who expressed no opinion, every single Governor responding to 
our questionnaire answered ‘“Yes’’ to our question, “In your opinion, has the 
item veto been a desirable feature of your State government?” and ‘‘No” to the 
question, ‘To your knowledge is there any agitation in your State for repealing 
the item veto?” 

In September 1953, the Gallup poll reported that 63 percent of those polled 
favored the item veto, 24 percent opposed it, and 13 percent had no opinion. 
They report that this division is relatively uniform throughout all educational 
levels and party preferences. With the subcommittee’s approval, I am sub- 
mitting a copy of the Gallup poll column on this subject which appeared in the 
Washington Post for Friday, September 25, 1953. 

Also in 1953, the National Federation of Independent Business conducted a 
poll on this proposal and the results were as follows: For, 75 percent; against, 
23 percent; no vote, 2 percent. 

This information is presented to show that the item veto is an all-American 
economy measure. It belongs to all the American people, North, South, East, 
and West. It draws its support from every strata of the American people and 
from conservatives as well as liberals. 

Before closing my testimony, I would like to point out that my House Joint 
Resolution 239 not only makes possible the vetoing of items of appropriations 
bills, but also makes possible the vetoing of riders in such bills. he practice 
of legislative riders is undesirable not only because it gives undue protection to 
the bad rider; but it is also undesirable because it forestalls consideration by a 
legislative committee, like your committee. It seems to me that this blow at 
legislative riders, although incidental to the objective of allowing item vetoes, is 
actually extremely important and a great improvement over the present situation. 

Again, gentlemen, t thank you for the courtesy of a hearing on this proposal, 
which I think is an important one from the standpoint of the future financial 
strength of our country. 


Mr. Wiis. Mr. Udall, we will be delighted to hear from you. Deo 
you have a prepared statement? 


TESTIMONY OF HON. STEWART L. UDALL, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ARIZONA 


Mr. Upatz. No, I do not. My remarks will be brief. I have 
always found when you are the last witness all the things have been 
said. 
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Mr. Wits. I do not agree with that at all. Sometimes the last 
thoughts are the best. 

Mr. Upaun. | wanted particularly to spend a few moments on one 
aspect of this which I have taken a special interest in, which is whether 
the purpose that would be accomplished by these bills can be accom- 
plished constitutionally merely by the enactment of a statute instead 
of by going through the cumbersome amendment process. I will 
touch on that ina moment. I just wanted to express a few thoughts 
about the basic need for this particular legislation. 

Of course I think that all of us are aware in the Congress that there 
is a need at all times to continue modernizing and changing the system 
as we go along. We are debating in the House this week the defense 
appropriation bill. There has been a good deal of talk by the most 
knowledgeable members of the committee that if we are to make 
real savings we have to have further unification of the Armed Forces; 
in other words, to change the system, because until we make such 
changes we cannot make necessary savings. I think those that held 
that point of view are correct. For instance, the so-called Cordiner 
report regarding the pay of personnel in the Armed Forces to keep 
trained personnel on the job, and that kind of thing. Applying that 
to the item veto, it seems that is a basic reform that would have a 
tendency to make our whole appropriative process more responsible 
and would result in substantial savings. 

As I have sat and listened to the hearings today, I am aware of the 
fact that this, like other legislation, would open the door to an abuse 
of power by the Executive. I am not inclined, however, to be over- 
whelmed with any fears on that point, because I feel that the ex- 
perience of the States and the experience that we have as a Congress 
with the Executive, certainly proves that there is a disinclination to 
abuse the power, beeause.in the democratic process I think the chickens 
always come home to roost and that the person who attempts to en- 
large or misuse a power always finds himself defeated in the long run. 

I was interested in one question that the chairman posed earlier 
in the day about the President killing a program by singling out a 
particular item, such as REA or TVA, and simply cutting off the 
appropriation by casting an item veto at that particular part of the 
appropriation bill. I thought, as I heard the discussion, of sometbing 
Senator Carl Hayden from my State, who is chairman of the Senate 
Appropriations Committee and who has been in Congress longer than 
anyone at the present time, told me once, that if the Executive really 
wants to exert the ultimate power the Executive has— and he cited 
his experience of 45 years—that the Executive does not have to spend 
money even if Congress appropriates it. That is a power rarely used, 
it is true, but I simply wanted to point out that there is a door which 
is open and which the Executive might have used which could have 
resulted in some of the abuses that we might fear. 

But it does seem to me that what item-veto power would provide 
would be this. The tendency in the Congress naturally is that the 
local interest is predominant. Each of us have projects, we have 
Federal programs we feel are vital to our districts. In our system of 
checks and balances, it seems to me a good argument can be made that 
it is good and it is wise to have someone outside the legislative, namely 
the Executive, also weigh any particular proposal against the national 
interest, and I think that is essentially what the item veto would do. 
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Getting back to this problem of whether we require a constitutional 
amendment or statute, in the first place I think the founders of our 
Constitution would be really quite startled if they observed our pro- 
cess today of using the omnibus bill method of enacting important 
legislation. I think we have to do it, but the fact of the matter is— 
and this is my own belief from reading history—that when the founders 
referred in the Constitution to a bill, a bill as they contemplated it 
was a very simple thing, it was not by any means what we now know 
as an ominbus bill; and I think they contemplated that the Executive 
would have authority to scrutinize individual items, because in the 
bills of that time each bill was an individual item. 

So what Congress has done by the gradual process of enacting legis- 
lation in omnibus fashion is to dilute that power of the President and 
strip him of that power he previously had. So at the present time it 
seems to me the President does not play the role that was intended by 
the framers of the Constitution, and item veto, as I see it, would be 
simply restoring the Executive to the position he previously occupied. 

In addressing myself to this problem of whether this could be accom- 
plished by statute, of course there is a strong argument—and over- 
whelming argument to me—that if a reasonable case can be made out 
for accomplishing it by statute rather than by constitutional, amend- 
ment, it should be attempted. I would feel if it is as close as a 50-50 
proposition among constitutional experts, that the process of doing 
it by statute is so simple, that that is the proper way to approach it, 
hecause I need not repeat the cumbersomeness of our amending process 
and the considerable length of time that would be involved to conduct 
a successful campaign to amend the Constitution. 

Mr. Wituts. Let me ask you this question in all seriousness. If 
what you say is correct that it can be accomplished by statute, that 
results from a provision of the Constitution itself. Henee, by that 
same process of reasoning could not the President simply take the 
bull by the horns and do it by the power vested in him by virtue of 
the Constitution itself? 

Mr. Upa tt. I think that is a good point, Mr. Chairman, and I 
think that perhaps some day we will have some bold and venturesome 
President who might do just that, because certainly I think the history 
that I have tried to repeat briefly, what we would call the legislative 
history of the framing of the Constitution, would certainly give you a 
strong historical constitutional argument that the President can and 
does have that right. It will not surprise me if one of these days some 
President will attempt it. I think the chairman has a point in sug- 
gesting that that, too, is perhaps an alternate method of trying to 
return the powers of the President in this regard. 

Mr. Wits. I am following your argument. In this memorandum 
prepared by the Librarv of Congress the first sentence reads: 





The question of conferring on the President the power to veto items in appro- 
priation bills was nowhere raised in the Constitutional Convention of 1787. 

In other words, there was no discussion on that subject. 

Mr. Upauu. As to the history, it would be a matter of implication 
from the nature of the whole legislative process at that time. The 
fact that a bill was a simple bill and was not an omnibus bill as we 
know it today, and that you would take the language the framers 
used in the context of the legislative process of 1789 and not of today, 
which I think is what a court would do. 
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I have had prepared by the Library of Congress, the American 
Public Law Division, an opinion on this question by Mr. James P, 
Radigan, Jr., senior specialist in American public law. I did not ask 
him for an opinion backing me up on this question, like we always do. 
I simply requested an impartial opinion of his best judgment as to the 
constitutionality of a statute such as I had proposed. I would like 
this to appear at this point in my statement. 

Mr. Wits. It will be incorporated in the record at this point. 

(The document referred to follows:) 


Tue Lrprary or CoNGREss, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., May 24, 1957. 
To: Hon. Stewart L. Udall. 
From: James P. Radigan, Jr., Senior Specialist in American Public Law. 
Subject: Brief in support of H. R. 7405, a bill to provide that for the purpose of 
disapproval by the President each provision of an appropriation bill shall 
be considered a separate bill. 

This bill is predicated upon the legislative power of Congress to enact ‘‘necessary 
and proper’ legislation in implementation of powers granted to any 1 of the 3 
branches of the Federal Government. 

The pertinent provision with reference to the ‘‘veto power’’ of the President is 
contained in article I, section 7 and reads: ‘‘Every bill which shall have passed 
the House of Representatives and the Senate, shall, before it becomes a law, be 
presented to the President of the United States; if he approves he shall sign it, 
but if not he shall return it, with his objections to that House in which it shall 
have originated. * * *’’ 

This provision, like all provisions of the Constitution, must be, considered in 
context with and deemed to be of equal validity with all other provisions (Prout 
v. Starr (1903), 188 U. 8. 543). It cannot be deemed to be without effect (Mar- 
bury v. Madison (1803), 1 Cr. 137), and must be given a reasonable interpretation 
to effect its obvious and necessarily implied meanings (Rhode Island v. Massa- 
chusetis (1838), 12 Pet. 657, 722). No great amount of rationalization is required 
to arrive at the conclusion that the ‘‘veto power’’ was part of the overall scheme 
of checks and balances of the Founding Fathers and was intended to be a deter- 
rent to the enactment of ill-considered legislation. There is no ambiguity as to 
the general powers vested in the President under this provision. He is given 
the choice of exercising 1 of 2 alternatives; he either approves and signs the bill, 
or he disapproves and returns. the bill with his objections. The ambiguity and 
the prime question to be resolved is of a subordinate nature, viz, the meaning of 
the term ‘‘bill’” as therein used. This term is not defined in the Constitution, 
is not discussed in the Constitutional Convention or debates, and is not judicially 
defined by any Supreme Court decision. Under the circumstances, the reason- 
able construction to be placed on its meaning is to consider the known purpose 
for the adoption of the provision (South Carolina v. United States (1905), 199 
U. 8. 457; Marwell v. Dow (1909), 176 U. 8. 581, 601; Legal Tender cases (1870), 
12 Wall. 457, 560). So considered, the term ‘“‘bill’’ would mean a legislative 
proposal pertaining to a single subject. 

istorically, bills were so limited and the House of Representatives, from its 
first organization has, by rule, required that an amendment should be germane 
to the pending proposition. (See rule XVI, cl. 7.) It would require a most 
ingenious argument to support the proposition that the Founding Fathers intended 
the President’s qualified negative of legislative proposals to be abrogated by the 
simple expedient of attaching unrelated proposals to essential appropriation bills; 
or the proposition that the duly elected representatives of the people could not 
prevent such abrogation by legislative implementation. Those things which are 
within the grants of the Constitution, as those grants were understood when made, 
are still within the grants of the Constitution (South Carolina v. United States, 
supra). The power of the President to veto still being within the grants of the 
Constitution, but the practices of the day having to some extent diluted its 
potency, the question arises as to whether the Congress may proscribe such 
practices. The pertinent provisions of the Constitution to be considered in 
determining whether Congress has the power to proscribe are: article I, section 1, 
which reads: ‘All legislative powers herein granted shall be vested in the Congress 
of the United States,” and article I, section 8, clause 18 which reads: ‘(The 
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Congress shall have power] to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers and all other powers vested by 
this Constitution in the Government of the United States, or in any department 
or officer thereof.”’ 

House Resolution 7405 is appropriate and plainly adapted to implementing the 
power granted the President to indicate his disapproval of proposed legislation 
(McCulloch v. Maryland (1819), 4 Wheat. 316, 418) is consistent with the letter 
and spirit of article I, section 7 of the Constitution (Logan v. United States (1892), 
144 U. 8. 263, 282) and is within the ambit of the practically unlimited discretion- 
ary power of Congress to select the means to be employed in carrying out this 
granted power (Northern Securities Co. v. United States (1904), 193 U. 8. 197, 343; 
Ex parte Curtis (1882) 106 U. 8. 371). It meets the criteria of a constitutional 


proposal. 

Mr. Upatu, The essence of his argument is this. This was the same 
conclusion I had come to simply from a cursory reading of the Con- 
stitution. Article I, which sets forth the legislative power, section 7, 
reads: 

Every bill which shall have passed the House of Representatives and the 
Senate shall before it becomes law be presented to the President— 
and so on. 

Then in the same article the final clause, the famous “necessary and 
proper” clause, reads: 

The Congress shall have power to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers. 

In other words, it seems to me that there was reserved under that 
provision of the Constitution the power in the Congress to spell out 
the manner in which these other earlier provisions in that article were 
set forth and to clearly declare precisely what was intended, and that 
at this late date or at any time, as a matter of fact, the Congress could 
enact legislation, as the Congress has done in many other fields, spell- 
ing out and stating explicitly how this power is to be executed and is 
to be carried out. 

The one area, for instance, where the “necessary and proper’’ clause 
has been used extensively is in the constitutional field of. the judiciary, 
where the constitutional provisions with regard to setting up a judi- 
ciary are very general and rather skimpy, as I know the chairman will 
recall. But pursuant to the ‘‘necessary and proper” clause, Congress 
has enacted voluminous legislation setting forth how our judiciary 
shall run, how it shall be operated. 

This is a very fascinating constitutional question to me, however, 
because nothing closely related to this particular question apparently 
has ever been decided by the Supreme Court. This opinion by the 
senior specialist in the Library of Congress, which is, of course, merely 
an advisory opinion, an opinion as we would say of one lawyer, he cites 
very few cases, of course. He is mainly concerned, as I think the 
Supreme Court would have to be, with construing these two particular 
sections of article I of the Constitution and attempting to determine 
what the congressional intent was and whether the intention was to 
lodge in the Congress the power to spell out how, for instance, the veto 
power should be used. 

It has always been said that there are two schools of thought on 
this question. The more conservative view naturally is that in order 
to play it safe the thing to do is to amend the Constitution so that it 
will be beyond reproach or attack. But that process is so uncertain 
that it seems to me if Congress really is to act in this field, the way to 
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do it would be by enacting a statute. That has a few advantages I 
might point out to the chairman and to the committee in that if a 
statute were enacted and the experience of the Congress and the 
country under that statute was unsatisfactory or if you had Presidents 
who abused that power and that authority, Congress then could by 
very simple means or by the ordinary means repeal the statute and we 
would be back in the same status quo we are today. 

So that it does seem to me that approaching it by way of a simple 
statutory declaration is the simplest method, it is the easiest method. 
If it is constitutionally sound—and the division of opiaion would 
certainly indicate that the argument one way is about as good as the 
other—it is the best way to accomplish the purpose which is intended 
by all of those who are sponsoring this type of legislation 

I think that is all | have, Mr. Chairman. 

Mr. Wuuts. Thank youeversomuch. We appreciate your appear- 
ance and the benefit of your views. It shows very deep study of this 
problem. 

We have a statement from Representative Multer and also a state- 
ment from the League of Women Voters which we will incorporate in 
thd record at this point. 

(The two statements referred to follow:) 


STATEMENT OF REPRESENTATIVE ABRAHAM J. MuLterR (Democrat, New York) 


Mr, Chairman and members of the committee, thank you for this opportunity 
to submit to this honorable committee my views on the subject of the principle 
of the item veto of appropriation bills generally and in support of my own bill, H. 
R. 830, specifically. 

To me it is inconceivable that our Founding Fathers, at any time during the 
constitutional debate on the veto power, could have visualized the magnitude 
and complexity of today’s appropriation problems. In the principle embodied in 
article 1, section 7, clause 2 and 3 of our Constitution, they vested exclusive 
veto power in the Chief Executive, but, at the same time, preserved to the legisla- 
tive branch the final determination of the fate of legislative measures. 

This is a basic point and may be determinative of the power of Congress to 
provide-an item veto by statutory action. 

Since the adoption of the Constitution, no one has ever contended that the 
President has power to veto items of appropriation. If this power is ever to be 
exercised, it must be granted either by a constitutional amendment or by statute 
or joint resolution of the Congress. 

No one challenges the sufficiency of the constitutional amendment to accomplish 
the purpose. In the interest of saving time, I shall confine my statement to the 
exposition and defense of my measure, H. R. 830, which is designed to permit 
by statute the exercise of this power. 

Under the Constitution, article I, section 1, “All legislative powers herein 
granted shall be vested in a Congress of the United States * * *” and, under 
article I, section 8, clause 18, the Congress shall have power ‘‘to make all laws 
which shall be necessary and proper for carrying into execution the foregoing 
powers. Whenever, therefore, a question arises concerning the constitutionality 
of a particular power, the first question is whether the power be expressed in the 
Constitution. If it be, the question is decided. If it be not expressed, the next 
inquiry must be whether it is properly an incident to an express power and neces- 
sary to its execution. If it be, then it may be exercised by Congress. If not, 
Congress cannot exercise it.’”’ (United States v. Harris (1883) 106 U.S. 629, 636.) 

The power of Congress to grant the President the privilege of vetoing items of 
an appropriation bill is certainly nowhere expressed in the Constitution, nor 
is it necessary for carrying into execution the clearly expressed limited veto 
power granted the President in the Constitution. 

However, the absolute control of the moneys of the United States, including 
the terms and conditions under which they are made, is in the Congress (Hart’s 
case (1880) 16 Ct. Cl. 484, affirmed 118 U. S. 62). The power to appropriate 
Federal funds has been exclusively entrusted to Congress (Constitution, art. I, 
sec. 9, el. 7; State of Ohio v. U. S. (1946) 65 F. Supp. 776, 780). 
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In view of the ineredible magnitude and complexity of the financial operations 
of our Government, the Houses of Congress, acting under their responsibility to 
the citizens in the operation of exercising their constitutional powers of spending 
the taxes wisely and well, are entirely within their constitutional powers to em- 
ploy legislative methods that will best enable the Chief Executive to perform his 
function of recommending laws thought wise and vetoing laws considered bad. 

By presenting appropriation legislation in the form and manner prescribed in 
my bill, H. R. 830, we are not delegating our legislative authority to appropriate, 
since Congress must act finally upon the legislation. Instead, we are employing 
as an incident to the exercise of our express power to appropriate, a device made 
necessary by the growth of this Nation. 

There is nothing in our Constitution and nothing in good reason or logic which 
should prevent the Congress from adopting a rule (even though not binding on a 
subsequent Congress) providing, as my bill does, that every part of an appropria- 
tion bill should be considered and treated, for veto purposes, as a separate bill. 

It is my firm belief that a provision could be written into every appropriation 
bill so providing. 

Therecan be no doubt that the result sought could be obtained by insisting that 
each separate item be the subject of a single bill. 

For the sake of expeditious action, we put many items in one bill. 

The Congress can, if it so desires, direct that, for veto purposes, each item be 
treated as a separate bill. The Congress would still retain the right to override 
each veto. 

I thank you, gentlemen, for the privilege of presenting my views. 





STATEMENT OF THE LEAGUE OF WoMEN VoTERS OF THE UNITED Stares, IN 
Support oF THE ITEM VETO 


The League of Women Voters has been interested in efficiency and economy in 
government for a long time, in fact since its beginning in 1920. The league’s 
interest in the item veto developed as an outcome of a concentrated study during 
1952-54 of the methods by which Congress reviews the Federal budget. This 
period was very much like the present one with a great deal of interest in lessening 
the cost of government. Since that time the league has maintained continuing 
support of congressional budgetary improvement in general and the item veto in 
particular. 

The league is @ national organization, politically nonpartisan, working only in 
the field of government. It is concerned with the public interest. The league has 
a membership of 128,000 women who belong to local and State leagues in the 48 
States, Alaska, Hawaii, and the District of Columbia, and who are organized in 
1,023 local communities. 

The methods Congress now uses to cope with the appropriation of billions of 
dollars to finance the Federal Government are complicated, time consuming and 
out-dated. Some of the improvements which the league feels are greatly needed to 
achieve better congressional budgetary review include: better opportunities for 
weighing the benefits of various legislative proposals against the costs which 
Government would incur in carrying them out, particularly at the time legislation 
is authorized; better methods for relating taxation and spending measures; a 
better system of coordination between the two Houses of Congress, to save time 
and effort; acceptance of the responsibility for spending programs through requir- 
ing rollcall votes on all such measures; and continuing recognition by Congress 
of its responsibility to improve its own procedures. 

The league believes that the Executive should be granted the privilege of the 
item veto, preferably in combination with other measures which would make for 
better management of the budget as a whole. Adoption of the item veto, we feel, 
would be the first step toward achieving better procedures all along the line. 

Citizens who look at these procedures objectively are particularly worried by 
the congressional practice of attaching legislative riders to appropriation bills 
and by the inclusion in major money bills of funds for local projects which some- 
times have not had thoughtful and expert appraisal. Without the item veto, the 
President must accept these measures of doubtful benefit to the national welfare, 
or delay funds for necessary public expenditures. Naturally, the President is 
loath to veto an entire appropriation bill just to get rid of 1 or 2 features which he 
believes unnecessary or actually harmful. 

The principle on which the item veto is based is a simple one, easily explained 
and easily understood. This measure for a long time has had the support of 
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students in the field of government, State governors, Presidents of the United 
States, and many distinguished Congressmen. 

We do not believe that the item veto necessarily involves a change in the rela- 
tions between the legislative and executive departments. It would provide the 
President with a simple device which would serve the overall and unselfish interests 
of Congress and the Executive, as well as the Nation as a whole. 

We feel that now, when there is so much pressure on Congress to reduce spend- 
ing, is the best time for Congress to show its continuing interest in achieving 
real economy by adopting the item veto. The President’s recent suggestion to the 
House that he be granted this privilege has given renewed impetus to interest in 
this measure. In fact, granting the President the right to veto items in appro- 
priation bills would go a long way toward strengthening the confidence of citizens 
in Congress, itself. It would be proof that congressional expression of intent to 
achieve economy come from the heart. 

The league has no position on the method by which the item veto should be 
enacted, i. e., whether by simple legislation or by constitutional amendment. 

In short, the league hopes that Congress will pass at this session some form 
of legislation which will give future Executives the right to trim unnecessary 
expenditures from future appropriation bills, with the national, overall interest 
firmly in mind. 


Mr. Wiis. We have three opinions submitted by the Legislative 
Reference Service of the Library of Congress which we will put in 
the record at this point. The subjects of the three opinions are 
respectively: ‘Item Veto in the States’’, “The Meaning of ‘Item’ in 
the Item Veto as Determined in State Courts,” and “Brief on the 
Question of Whether or Not the Power To Veto Items in Appropria- 
tion Bills Can Be Granted to the President by Statute or Joint Rule.”’ 

(The three documents referred to follow:) 


Item VETO IN THE STATES 


Hereinafter are listed the States which confer item veto authority on their 
governor. With two exceptions, the authority is confined to appropriation items. 
The exceptions obtain in Oregon and Washington. The Oregon authority is 
applicable to appropriation items, and to the emergency clause in new bills. 

he Washington authority is general. The pertinent part of the appropriate 
provision reads: 

“If any bill presented to the governor contains several sections or items he 
— object to one or more sections or items while approving other portions of the 

i 





Alabama (constitution, art. 5, sec. 126) 
Arizona (constitution, art. 5, se¢. 7) 
Arkansas (constitution, art. 6, sec. 17) 
California (constitution, art. 4, sec. 16) 
Colorado (constitution, art. 4, see. 12) 


Connecticut (constitution, amendment, 


art. 37) 
Delaware (constitution, art. 3, sec. 18) 
Florida (constitution, art. 4, sec. 18) 
Georgia (constitution, sec. 2-3015) 
Illinois (constitution, art. 5, sec. 16) 
Kentucky (constitution, art. 5, sec. 88) 
Louisiana (constitution, art. 5, sec. 16) 
Massachusetts. (constitution, art. 63, 

sec. 5) 
Michigan, (constitution, art. 5. sec. 37) 
Minnesota, (constitution, art. 4 sec. 10) 
Mississippi, (constitution, art. 4, sec. 73) 
Missouri (constitution, art. 4, sec. 26) 
Montana (constitution, art. 7, sec. 13) 
New Jersey (constitution, art. 5, sec. 15) 
New Mexico (constitution, art. 4, sec. 

22) 


New York (constitution, art. 4, sec. 7) 

North Dakota (constitution, art. 3, sec. 
80) 

Ohio (constitution, art. 2, sec. 16) 

Oklahoma (constitution, art. 6, sec. 12) 

Oregon (constitution, art. 5, sec. 15a) 

FRODAY One (constitution, art. 4, 


South Carolina (constitution, art. 4, 
sec. 23) 

South Dakota (constitution, art. 4, sec. 
10) 

Tennessee (constitution, art. 3, sec. 18 

Texas (constitution, art. 4, sec. 14) 

Utah (constitution, art. 7, sec. 8) 

Virginia (constitution, art. 5, sec. 76) 

Washington (constitution, art. 3, sec. 
12) 

Wisconsin (constitution, art. 5, see. 10) 

Wyoming (constitution, art. 4, sec. 9 


W. C. GiLBert, 
H. P. Pricer, 


American Law Division. 
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Tue Liprary or CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., May 13, 1987. 
To: Hon. Henry Reuss 
From: American Law Division; Legislative Reference Service 
Subject: Item veto 
Reference is made to your inquiry of May 1 concerning the above-titled subject 
matter. The questions asked with our answers follow: 


1. Whai type of legislation is necessary to give the President item-veto authority? 
See report prepared by James P. Radigan, Jr., submitted herewith titled, 


“Brief on the question of whether the power to veto items in appropriation bills 
can be granted to the President by statute or joint rule.” 


2. Which States have item veto for their governors? 


See report prepared by W. C. Gilbert, submitted herewith titled, ‘Item veto 
in the States.’ 


3. In States having the item veto, does the authority extend to other than appropria- 
tions? 
See report mentioned under 2. 
What pertinent bills are pending to give the President this authority? 
House bill 830: Multer. 
House Joint Resolution 47: Keating. 
House Joint Resolution 239: Bennett of Florida. 
House Joint Resolution 245: Poff. 
House Joint Resolution 284: Byrnes of Wisconsin. 
Senate Joint Resolution 58: Byrd, Williams, Thurmond. 
Hue P. Price, American Law Division. 


~~ 


THe LispRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., June 24, 1955, 
To: Hon. Charles Bennett. 
From: American Law Division. 
Subject: The item veto, with special reference to the meaning of ‘‘item.”’ 

The enclosed report has been prepared at your request that we advise you as 
to how State courts have defined the term ‘‘item’’ as used in their item-veto 
provisions. We have attempted to relate the State court decisions to the specific 
problems raised by your questions. 

JoHn P, EARNER. 


Tue MEANING or ‘‘ITeEM’’ IN THE ITEM VETO AS DETERMINED IN STATE Courts 


Granting to executives the power to veto items in appropriation bills is a widely 
accepted practice in State governments. But the practice has developed no 
standard meaning for ‘‘item.’’ This failure may result from the various forms 
of expression employed in State constitutions to grant to executives the power 
to veto items in appropriation bills. 

For example, the Oklahoma constitution, article 6, section 12, requires: 

‘“‘Every bill passed by the legislature, making appropriations of money embrac- 
ing distinct items, shall, before it becomes a law, Be presented to the Governor; 
if he disapproves the bill, or any item, or appropriation therein contained, he 
shall communicate such disapproval, with his reasons therefor, to the house in 
which the bill shall have originated, but all items not disapproved shall have the 
force and effect of law according to the original provisions of the bill. Any item 
or items so disapproved shall be void, unless repassed by a two-thirds vote, * * *.’’ 

In the case of State University v. Trapp ((1911) 28 Okla. 83) the Oklahoma 
court held that a bill making an appropriation for the State university, and 
apportioning various sums out of this appropriation for specific purposes in 
connection with the operation of the university, embraced only a single item. 
Therefore, the constitutional provision permitting the Governor to disapprove 
any item in an appropriation bill ‘““embracing distinct items’’ did not apply to this 
bill containing only a single item, with directions as to how that item should be 
expended, so did not apply to the Governor’s attempt to cut down a few of the 
sums apportioned out of the single item of appropriation. 
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The Illinois constitution, article 5, section 16, authorizes the item veto in this 
language: 

“Bills making appropriations of money out of the treasury shall specify the 
objects and purposes for which the same are made, and appropriate. to them 
respectively their several amounts in distinct items and sections, and if the Gover- 
nor shall not approve any one or more of the items or sections contained in any 
bill, but shall approve the residue thereof, it shall become a law as to the residue 
in like manner as if he had signed it. 

The Governor shall then return the bill, with his objections to the items or 
sections of the same not approved by him, to the house in which the bill shall 
have originated, * * * 

“* * * and if any item or section of said bill not approved by the Governor 
shall be passed by two-thirds of the members elected to each of the two houses of 
the general assembly, it shall become part of said law, notwithstanding the objec- 
tions of the Governor.” 

In the case of People ex rel. State Board v. Brady ((1917) 277 Ill. 124) the Illinois 
Supreme Court, after citing State University v. Trapp, supra, drew exactly the 
opposite conclusion. ‘An act making an appropriation for the State board of 
agriculture, the State beekeepers’ association, and other named associations,’’ 
appropriated to the board of agriculture a gross sum, ‘‘to be used as follows,”’ 
enumerating 44 separate purposes, opposite each of which a specific amount was 
set down. The court held the gross amount was not to be regarded as a single 
item, embracing what followed as directions as to how it should be used; but that 
the amounts set aside for specific purposes constitute distinct items within the 
meaning of the Illinois constitution. Referring to the result reached in the 
Oklahoma case, the court said: 

“Tf the bill in that case can be regarded as of the same character as the one under 
consideration we could not justify such a conclusion under our constitution, which 
provides that bills making appropriations shall appropriate to the specified objects 
and purposes, respectively, their several amounts in distinct items and sections. 
The general appropriation of the total sum specifies no purpose or object, but 
declares the sums appropriated are to be used for the purposes thereinafter 
named. The general appropriation, without the following items, would not be in 
compliance with the constitution, and to hold that it was the only distinct item 
would be to nullify the power given by the constitution to the Governor to with- 
hold his approval from distinct items.” 

What amounts to an item of an appropriation has found another construction in 
Pennsylvania. In the case of Commonwealth ex rel. Elkin v. Barnett (199 Pa. 161, 
48 Atl. 976), an act appropriated $5,500,000 annually for 2 years for the support 
of publie schools. he Governor vetoed so much of this bill as appropriated 
$500,000 annually. It was held that the part vetoed did not become law. The 
veto power was exercised under Pennsylvania constitution, article 4, seetion 16, 
providing that the Governor shall have power to disapprove of any item or items 
of any bill making appropriations containing distinct items, and the part or parts 
of the bill approved shall be the law, and the item or items of the appropriation 
disapproved shall be void. The opinion endeavors to establish that under this 
section the Governor has legislative power to the extent of determining how much 
of an item he will endorse, as well as the power which is granted to strike out any 
item. The court considered that while ordinary bills have a single subject as a 
unit, which admits of approval or disapproval as a whole, without serious in- 
convenience, even though some of the details may not be acceptable, a different 
situation exists as to an appropriation bill, inasmuch as the latter necessarily 
presents two considerations almost equally material, namely, the subject and the 

amount; and that the intent of the constitution was to give the Governor the same 
control, by disapproval, as that which the legislature possessed, over each subject 
and each amount. 

Lack of uniformity in the constitutional language may contribute to the diver- 
sity of the decisions. But the precise language of the particular constitution will 
not adequately explain these decisions. The key is the view that the particular 
court takes as to the general nature of the veto power and the purpose to be 
accomplished by the special constitutional provision authorizing the item veto. 

Three general classes of these divergent views are: 

First, where it is held that the Governor, acting in his legislative capacity, may 
lower, though he may not raise, the amount of a particular appropriation, as well 
as strike out the item entirely (Commonwealth ex rel. Elkin v. Barnett, supra). 
This is a minority rule. 

Generally, constitutional authority in the Governor to approve or disapprove 
of any item or items in appropriation bills does not empower him to reduce the 
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amount provided by an item so that it shall be valid for a less amount than named 
by the legislature (Stong v. People, 74 Colo. 283, 230 Pac. 999; Fergus v. Russell, 
270 Ill. 304, 110 N. E. 130; Mills v. Porter, 69 Mont. 325, 222 Pac. 428). 

Second, where it is claimed that though he must either approve or reject any 
amount mentioned as a whole, yet, when the legislature sets aside a named amount 
to a named purpose, even though it be included within a general amount and 
purpose also, each detailed amount is an “‘item’’ and subject to a special veto 
(People v. Brady, supra; State v. Jones, 99 8. C. 89, 82 8. E.. 882; Fulmore v. Lane, 
104 Tex. 499, 144 8. W. 405). 

Third, where it is held that the word ‘‘item’’ applies only to a general subject of 
appropriation which must be approved or rejected as a whole, and that the naming 
by the legislature of special objects and amounts of expenditure within the general 
purpose does not present ‘‘items’’ which the Governor can strike out separately 
( Regents, etc. v. Trapp, supra). 

He veto power, under our State constitutions, is to be exercised as a restrictive, 
negative legislative function. It was never intended to be exercised creatively. 
The veto power has been enlarged in many States by authorizing the executive to 
veto items and parts of bills. Because this grant of additional power was de- 
signed to correct some very definite evils inherent in the legislative processes of 
appropriation measures, the exercise of this power has been limited in the majority 
of States to the vetoing of one or more of the “‘items’’ or “‘any item of appropria- 
tion’’ of an appropriation bill embracing distinct items. 

When properly exercised the power is a logical expedient likely to safeguard the 
expenditure of public funds. An item of an appropriation bill obviously means an 
item which is in itself a specific appropriation of money, not some general pro- 
vision of law which happens to be put into an appropriation bill (Bengzon v. Secre- 
tary of Justice of Philippine Islands, 299 U.S. 410). 

Riders, therefore, are not subject to an item veto. Because in legislative prac- 
tice, a “rider’’ is an additional clause, relating to a matter entirely distinct from 
that of the bill itself, annexed to a bill while in course of passage. Riders are 
usually attached to appropriation bills (Webster’s New International Dictionary, 
2d edition unabridged, 1942). 

A solution to the rider problem is not to be found in the exercise of a limited 
item veto. Section 73 of the constitution of Mississippi provides: 

“The Governor may veto parts of any appropriation bill, and approve parts 
of the same, and the portions approved shall be law.”’ 

Although “‘parts’’ would seem to be a word of wider application than the words 
‘item or items,” the Supreme Court of Mississippi, in State v. Holder (76 Miss. 
158, 23 So. 643), held that section 73 was not designed to enable the Governor to 
veto legislation carried in an appropriation bill; that is provided for in the con- 
stitution, section 69: “* * * Legislation shall not be engrafted on appropriation 
bills * * *” 

Unlimited item-veto power is found in only one constitution. The Washington 
constitution, article III, section 12, provides: 

“Tf any bill presented to the Governor contain several sections or items he may 
object to one or more sections or items while approving other portions of the 
bill.”’ 

This provision would permit a veto of riders. There is little decided authority 
applicable to this peculiar and unusual constitutional provision. But Washington 
courts do insist the Governor, by his veto power, cannot affirmatively legislate 
(Cascade Tel. Co. v. State Tax Commission, 176, Wash. 616, 30 P. 2d 976). 

The item veto is not designed to be a “‘cure-all’’ for legislative ills. It has a 
specific purpose, to enable the executive to control more effectively withdrawals 
from the public treasury. Tacking general legislation to appropriation bills in 
the form of riders is widely viewed as an objectionable legislative practice. Curb- 
ing riders through the power to veto items could be a dangerous extension of 
executive power. More effective is the constitutional mandate, similar to Mis- 
sissippi’s section 69, outlawing general legislation in appropriation acts. 

The part of a bill taking the form of a proviso or condition requiring the per- 
eee certain acts in connection with an appropriation, may not ordinarily 
be vetoed. 


An executive cannot veto a condition or proviso of an appropriation, while 
allowing the appropriation itself to stand. That would be affirmative legislation 
without even the concurrence of the legislature. Certainly if, for example, the 
legislature appropriates, as it did once in Arizona, @ certain sum for a girls’ dormi- 
tory at the university, on condition that a like sum be raised by outside contribu- 
tions, the Governor cannot so use his veto as to make the condition void, while 
letting the appropriation stand, for the legislature might well have been willing 
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to have spent a certain amount for a given purpose, if others would do likewise, 
but been utterly averse to the unconditional appropriation. In this case the 
veto power was then used in the only constitutional manner, on both proviso and 
appropriation (Fairfield v. Foster (1923), 25 Ariz. 146, 214 Pac. 319, citing State v. 

older, 76 Miss. 158). 

In In re Opinion of the Justices (294: Mass. 616, 2 N. E. 2d 789), the court was 
asked to construe this constitutional provision (Massachusetts constitutional 
amendment, art. 63, sec. 5): 

“The Governor may approve or reduce items or parts of items in any bill 
appropriating money.” 

t said that ‘‘items’’ or ‘‘parts of items’’ referred to separate fiscal units and that 
no power was given to change the terms of an appropriation except by reducing 
the amount thereof; that a condition attached to an appropriation was not an 
item and that ‘‘words or phrases are not items or parts of items.”’ 

Under New York’s constitutional provision it was held the Governor had the 
undoubted right to veto any item which included such conditional clauses deemed 
by him unwise or illegal: but he had no right to strike out separate clauses of 
limitation which were integral parts of the bill and retain the appropriation to be 
disposed of in some manner other than the legislature had in mind when it was 
made (People v. Tremaine (1929), 226 App. Div. 331, 235 N. Y. Supp. 555). 

The veto power does not carry with it power to strike out conditions or restric- 
tions. That would be legislation. Plainly, money devoted to one purpose can- 
not be used for another, and it is equally plain that power to impose conditions 
before it can become available is legislation. 

An item in an appropriation bill is an indivisible sum of money dedicated to a 
stated purpose. It is something different from a provision or condition, and where 
conditions are attached, they must be observed; where none are attached, none 
a be added (Commonwealth v. Dodson, 176 Va. 281, 296). 

xenerally a governor has no power to veto the portion of an appropriation bill 
which directs the method of using the amount appropriated for a particular depart- 
ment, his power being limited to disapproval of the bill as a whole, or to disapproval 
of one or more of several items of appropriation (Fulmore v. Lane, 104 Tex. 499, 
140 S. W. 405). 

But under the California constitution, article 4, sections 16 and 34, which 
authorize the Governor to reduce or eliminate any one or more items of appro- 
priation of money while approving other portions of the bill, there have been 
several cases approving the veto of specific amounts for designated purposes 
without thereby reducing the general appropriation by the sum of the eliminated 
items (Pomeroy v. Hiley, 96 Cal. 355, 82 P. 2d 697; Railroad Commission v. Riley, 
96 Cal. 254, 82 P. 2d 395). 

In 1949 a bill containing the single item of appropriation in the amount of 
$100,000, for research in technical problems of disposal of sewage, garbage, and 
industrial waste was presented to the Governor of California for approval. In 
approving the bill he reduced the amount from $100,000 to $50,000, and stated it 
was his intention to provide the entire amount remaining for research in the 
disposal of garbage, and that he did not intent to provide anything for research 
in the disposal of sewage or industrial waste. In a requested opinion the attorney 
general of California declared the appropriation reduction by the Governor to be 
valid, but the declaration of intention that the amount remaining be devoted to 
only one of several purposes stated in the bill to be without force and effect 
(Calif. Atty. Gen.’s Op. 1949, No. 214, p. 181). 

In a few cases only, the veto of a part of an item by means of reducing its 
amount and approving the item for only a part has been upheld. The principal 
case is Commonwealth v. Barnett, swpra, in which the Governor of Pennsylvania 
reduced an $11 million school appropriation to $10 million. The Pennsylvania 
practice has not been followed and is widely criticized. It is more commonly 
held that a governor, under his item veto power, has generally no power to 
reduce the amount of an item. 

In Fergus v. Russel (270 Ill. 304, 110 N. E. 130) the attempt to cut down the 
amount of an item by approving it only for a smaller amount was declared ineffec- 
tive, leaving the item operative as passed by the legislature. The court said: 
‘‘We think it is clear that the power given the governor by the constitution to 
disapprove of and veto any distinet item or section in an appropriation bill does 
not give him the power to disapprove of a part of a distinct item, and approve the 
remainder. * * * The legislative branch of the government is vested with the 
discretion to determine the amount which should be appropriated for any par- 
ticular object. The governor, as the chief executive of the State, is given the right 
to approve or disapprove of the action of the legislature in making such an appro- 











ITEM VETO 61 


priation. He may disapprove of it for the reason that, in his judgment, no appro- 
priation should be made for such a purpose, or for the reason that the amount 
appropriated is too large, or for any other reason satisfactory to him, but he has 
not the right to es myn of a certain portion of an item appropriated, and 
approve of the remainder, and thus perform a function which belongs exclusively 
to the legislative branch—that of using the discretion necessary to determine 
the amount which should be appropriated for any particular object. * * * The 
constitution contemplates that the governor shall approve or disapprove of an 
item in toto, and that the legislature may then determine whether it shall adhere 
to its action, or yield to the views of the governor, and either abandon such 
appropriation entirely or enact new legislation on that subject.” 

ncer section 13, article VII, of the Montana constitution, empowering the 
governor “‘to disapprove of any item or items of any bill making appropriations 
of money, embracing distinct items,’’ he could not scale any particular item or 
items by deducting from 3 to 20 percent of the amounts appropriated by the 
legislature, since by so doing he would be exercising creative legislative power 
and usurping the function of the legislative assembly (Mills v. Porter, The Veto 
Case, 69 Mont. 325, 222 P. 428). 

Under a constitutional provision practically identical with Montana’s, a 
governor of Idaho attempted to scale down a lump-sum appropriation by ap- 
proving it for only a reduced amount. The court declared the veto to be invalid 
and so ineffectual, in Wheeler v. Gallet (43 Idaho 175, 249 P. 1067), because the 
difference between the appropriated amount and the reduced amount which the 
governor approved was not a distinct item. 


Tue Lriprary or CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
American Law Dtviston, 
Washington, D. C., May 18, 1983. 


Subject: Brief on the question of whether the power to veto items in appropriation 
bills can be granted to the President by statute or joint rule. 


The pertinent provision of the United States Constitution pertaining to the 
veto powers of the President, contained in article I, section 7, clause 2, reads: 

“Every bill which shall have passed the House of Representatives and the 
Senate, shall, before it becomes a law, be presented to the President of the United 
States; it he approves he shall sign it, but if not be shall return it, with his objec- 
tions to that House in which it shall have originate’.”’ 

The whole object of constitutional, as of statutory, construction is to give 
effect to the intention of the framers of the instrument. Lake County v. Rollins 
((1889) 130 U. 8. 670). In expounding the Constitution of the United States, 
every word must have its due force, and appropriate meaning; for it is evident 
from the whole instrument that no word was unnecessarily used, or needlessly 
added. The many discussions which have taken place upon the construction of 

he Constitution have proved the correctness of this proposition and shown the 
high talent, the caution, and the foresight of the illustrious men who framed it. 
Every word appears to have been weighed with the utmost deliberation, and its 
force and effect to have been fully understood. Holmes v. Jemmison ((1840), 
14 Pet. 540, 570-571). The meaning of a provision must in the first instance 
be sought in the language in which it is framed, Caminetti v. United States ((1917) 
242 U. 8. 470), in the absence of ambiguity there is no room for construction, 
Yerke v. United States ((1899), 173 U. S. 439; Texas v. Chiles (1874), 21 Wall. 
488), and when language is clear and imperative reasoning ab inconvenienti is of 
no avail The Cherokee Tobacco ((1870), 11 Wall. 616). 

The intention of the foregoing is easily gathered from its clear and unambiguous 
language. The President is given a choice of exercising one of two alternatives, 
he either approves and signs or he disapproves and returns with his objections. 
And, as was stated in the Pocket Veto case ((1929) 279 U. 8. 655, 677), ‘“‘The power 
thus conferred upon the President cannot be narrowed or cut down by Con- 
gress * * *” A fortori, the power thus conferred cannot be broadened. 

Contemporary interpretation of the Constitution is entitled to great weight, 
and the practice and acquiescence under it for a period of years afford an irresist- 
ible answer to objections and fix the construction (Cohens v. Virginia (1821), 
6 Wheat. 264, 418; Myers v. United States (1926), 272 U. 8. 52). The question of 
conferring on the President the power to veto items in appropriation bills was 
nowhere raised in the Constitutional Convention of 1787. (See Max Farrand, 
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Records of the Federal Convention (New Haven, 1927), 3 vols.; Jonathan Elliot, 
Debates (Philadelphia, 1859), 5 vols.; William M. Meigs, The Growth of the Con- 
stitution (Philadelphia, 1900). The delegates, for the most part, reluctantly 
recognized the necessity of providing for a chief executive and of conferring upon 
him a limited veto power (Ellion, Debates, IV, 624; V, 385). The word “veto” 
was not used in the debates of the Convention, at least as reported. However, 
article I, section 7, clause 2, as finally adopted, vested a veto power in the Presi- 
dent, but provided that two-thirds of each House of Congress could override the 
veto. 

From the time of the adoption of the Constitution to the present time, there 
has been no serious contention that there is an existing power in the President to 
veto items of appropriation bills. If the power is to be exercised, therefore, it 
must be granted by a constitutional amendment (of which there can be no ques- 
tion) or by statute or joint rule. The only question to be resolved, therefore, is the 
legislative power of the Congress to grant this additional power to the President 
by statute or joint rule. The pertinent provisions of the Constitution with respect 
to the power of Congress to grant this power by statute or joint rule are: Article I, 
section 1 which reads: ‘‘All legislative powers herein granted shall be vested in a 
Congress of the United States, * * *”’ and article I, section 8, clause 18 which 
reads: [The Congress shall have power] ‘‘To make all laws which shall be neces- 
sary and proper for carrying into execution the foregoing powers.”’ ‘Whenever, 
therefore, a question arises concerning the constitutionality of a particular power 
the first question is whether the power be expressed in the Constitution. If it 
be, the question is decided. If it be not expressed, the next inquiry must be 
whether it is properly an incident to an express power and necessary to its execu- 
tion. If it be, then it may be exercised by Congress. If not, Congress cannot 
exercise it.”’ (United States v. Harris (1803), 106 U. S. 629, 626). 

The power of Congress to grant the President the privilege of vetoing items of 
an appropriation bill is certainly nowhere expressed in the Constitution, nor is 
it necessary and proper for carrying into execution the clearly expressed limited 
veto power granted the President in the Constitution. 

“In the Constitution are provisions in separate articles for the three great 
departments of Government—legislative, executive, and judicial. But there is a 
significant difference in the grants of powers to those departments: The first 
article, treating of legislative powers, does not make a general grant of legisla- 
tive power to Congress; it vests in Congress ‘all legislative powers herein granted.’ 
The second article, on the other hand, vests ‘the executive power’ in the Presi- 
dent. Similarly, the third article states that ‘the judicial power of the United 
States’ shall be vested in a Supreme Court and in such inferior courts as Congress 
may establish” (Kansas v. Colorado (1907), 206 U. 8. 46, 81). As the absolute 
control of the moneys of the United States is in the Congress (Hart’s Case (1880), 
16 Ct. Cl. 484, affirmed 110 U. 8. 62; Slate of Ohio v. United States (1946), 65 F. 
Supp. 776; Spauling v. Douglas Aircraft Co. (1945), 60 F. Supp. 985, affirmed 
154 F. 2d 419), it is a breach of the constitutional division of power for Con- 
gress to transfer this legislative power to the President (O’ Neil v. United States 
(1944) 140 F. 2d 908, certiorari denied 322 U. 8. 729). 

The legislature cannot delegate its power to make laws to any authority (United 
States v. McDermott (1942), 131 F. 2d 313, certiorari denied 318 U.S. 765, rehearing 
denied 310 U. 8. 801). And, Congress manifestly is not permitted to abdicate or 
to transfer its essential legislative functions nor is it permitted to give to the 
President an unlimited authority to determine policy (Panama Refining Co. v. 
Ryan (1935), 293 U. 8. 388; A. L. Schechter Poultry Corp. v. United States (1935), 
295 U.S. 495). This, in effect, would be the case if Congress were to grant to 
the President the statutory authority to veto items of an appropriation bill. The 
Congress rather than the President is vested by the Constitution with the law- 
making function, and the President is restricted to recommending laws thought 
wise, vetoing laws considered bad, and seeing to the faithful execution of laws 
properly enacted (Youngstown Sheet & Tube Co. v. Sawyer (1952), 343 U. 8. 579). 

The fact that the Constitution does not define the term “bill” nor limit its 
contents, would not seem to warrant the assumption that Congress by statute or 
joint rule may be declaring that an item of an appropriation bill is a ‘‘bill,”’ thus 
indirectly broaden the constitutional grant of authority to the President with 
respect to vetoes. It is doubtful that the passage of an act or the adoption of a 
joint rule thus circumscribing and limiting the constitutionally delegated control 

y the Congress of the purse strings is within the letter or spirit of the Constitution. 

The power of Congress to authorize the President by statute or joint rule to 
veto items of an appropriation bill is not explicit in the express grants of the 
Constitution nor implicit under the necessary and proper clause thereof. The 
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grant of such authority appears not to be supportable by the rules of constitu- 
tional interpretation pertaining to: () the plain meaning of unambiguous words; 
(2) the weight given contemporary history; (3) the division of power between the 
branches of government; or (4) the delegation of authority. 


James P. Rapiaan, Jr. 


Mr. Wius. I have a report from the Library of Congress headed 
“Observations on the Item Veto’? which we will put in the record 
at this point. 

We also have various documents submitted by Representative 
Keating headed “Data Concerning Frank W. Prescott’? which we 
will insert in the record at this point. 

(The report and documents referred to follow:) 


OBSERVATIONS ON THE ITEM VETO 
(By Vernon L. Wilkinson) 


The question of conferring on the President the power to veto items in appro- 
priation bills was nowhere raised in the Constitutional Convention of 1787.1 
With the then prevailing distrust for Executive authority, this is not surprising. 
One marvels more that the Executive was allowed even a qualified general veto. 
Respecting the insertion of the veto provision in the Federal Constitution, no 
less an authority than Lord Bryce once remarked: ‘‘ Considering that the arbi- 
trary use, by George III and his colonial governors, of the power of refusing bills 
passed by a colonial legislature had been a chief cause of the Revolution of 1776, 
it is to the credit of the Americans that they inserted this apparently undemo- 
cratic provision * * * in the Constitution of 1789.’’? A brief exposition of the 
origin of the Federal veto provision will add no little credence to Lord Bryce’s 
observation. 


The veto power in the Colonies 


In each of thé Thirteen Colonies prior to the American Revolution the governor 
could veto any measure of the legislature.2 And in all Colonies except Rhode 
Island and Connecticut the governor was appointed by the King. Then if 
perchance a law received the assent of the colonial governor contrary to the 
wishes of the King and the instructions of the Lords of Trade, it was still subject 
to the royal veto (except a measure enacted by proprietary Maryland or by the 
charter Colonies of Rhode Island and Connecticut). When the veto was 
exercised, either by the governor or the King, it was absolute.‘ 


The veto power under the Articles of Confederation 


The complaints of the colonists against the refusal of the governor and the King 
to approve colonial measures became more and more bitter. ‘‘He [George IIT] 
has refused his assent to laws. * * * He has forbidden his governors to pass 
laws * * *.”’ Thus read the first two grievances set forth in the Declaration of 
Independence. With this resentment against the royal governor and his preroga- 
tives, it was natural that the State governors after the outbreak of hostilities 
should in every instance be deprived of their veto power. In fact the office of 
governor was in several States replaced by innocuous executive commissions. 
Similarly the Articles of Confederation established a Committee of the States to 
execute in the recess of Congress such limited powers as Congress might deem 
expedient to vest them with.5 The Committee, of course, had no vote. 


The veto power in the Federal Convention 


Within a few years the weakness inherent in a “‘headless’’ government became 
apparent, particularly to a certain coterie of leaders. Delegates were finally 
assembled at Philadelphia to propose ‘‘amendments”’ to the Articles of Confedera- 
tion. The delegates proceeded to violate instructions. Behind closed doors they 
commenced the drafting of an entirely new constitution. 


1 See Max Farrand, Records of the Federal Convention (New Haven, 1927), 3 vols.; Jonathan Elliot, 
— (Philadelphia, 1859), 5 vols.; William M. Meigs, The Growth of the Constitution (Philadelphia, 
1 ° 


2 James Bryce, The American Commonwealth (New York, 1928), I, 58. 

3 For copies of the early charters see Poore, Federal and State Constitutions and Charters (Washington , 
1877), 2 vols. In Maryland the Burgesses disputed the power of the governor to veto bills. 

4 On the subject matter of this paragraph see Edward C. Mason, The Veto Power (Boston, 1890), ch. I, 


passim. 
5 Arts. [IX and X of the Articles of Confederation. 
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Three main plans of government were variously pressed. The ‘Jersey Plan,” 
for example, recognized the prevailing fear of Executive power which had not yet 
been dispelled. It would continue the Confederation without an Executive. 
Roger Sherman, for instance, thought that the Executive should be the mere agent 
of the Legislature to carry out its will. Randolph of Virginia believed that the 
Executive should not only be thus controlled, but in order to protect against a 

ssible abuse of power, such functions should be vested in a number of persons. 

here would be no veto. The “Virginia Plan’ and the “Pinckney Plan’ on the 
other hand contained veto clauses. Hamilton and even Madison advocated the 
restoration of many of the royal prerogatives—under less odious nomenclature. 

The delegates for the most part reluctantly recognized the necessity of providing 
for a Chief Executive and of conferring upon him a limited veto power. But the 
veto was not to be absolute. Such power might again prove tyrannical. At 
most, the President was to have a “qualified negative.’’’ The debate turned 
chiefly on the form this veto power should take. Should it be exercised by the 
Executive alone or should it be entrusted jointly to the Executive and the judiciary 
{as in New York)? ® Should the veto be overridden by a majority, by two-thirds, 
or by three-fourths of Congress? Article I, section 7, paragraphs 2 and 3, modeled 
closely after the veto provision in the Massachusetts constitution,® were finally 
adopted, vesting the veto power exclusively ' in the President; two-thirds of each 
House of Congress could override the veto. 


The item veto in the States 


Following the lead of Massachusetts and the Federal Government, the States, 
as they revised their constitutions in the next several decades, generally restored 
to their governors the veto power."' But it was not until the time of the Civil 
War that the principle of item veto found expression in an American constitution. 
The provisional constitution of the Confederate States, adopted on the 8th of 
February 1861, permitted the President to “veto any appropriation or appropria- 
tions, and approve any other appropriation or appropriations, in the same bill.”’ # 
This same provision in slightly altered form was adopted in the permanent con- 
stitution of March 11, 1861. ‘Georgia and Texas in 1865 and 1866, respectively, 
included this power in their proposed constitutions under the Presidential plan 
of reconstruction. These same two States again included it in their constitutions 
of 1868, adopted under the congressional plan of reconstruction.”’ * Since the 
Civil War, with a single exception, every new State admitted to the Union and 
many of the older States have granted their governors this power. In fact the 
governors of 39 States may now disapprove items in appropriation bills." 

Furthermore, the constitutions of the States of South Carolina and Washington 
authorize the Governors to veto sections of any bill, whether it be an appropria- 
tion measure or not. Similarly the Governors of Alabama and of Virginia may 
return any bill to the legislature suggesting amendments thereto; the bill must 
again be returned to the Governor for approval or disapproval regardless of the 
action of the legislature on the suggested amendments. The Governors of 
Massachusetts and California, among others, may not only disapprove but may 
also reduce items in appropriation bills. 





6 Hamilton and Reed seem to have favored the restoration of the absolute veto—Elliot, Debates, IV, 623; 


+The word “veto” was not used in the debates of the Convention, at least as reported. The word was 
impolitic. This power was referred to as a qualified negative. 

* The New York constitution of 1777 gave the veto to the Governor and the judges of the highest court 
acting together. 

® Massachusetts had restored to the Governor in 1780 the veto in qualified form. 

1 From the debates it appears that the judiciary was excluded lest it be subjected to political influence of 
the Executive, and be unable to render subsequently an impartial judicial opinion on constitutional 
questions. 

11 The veto power, however, was not restored in Rhode Island until 1909; and the Governor of North 
Carolina to this day has no veto power. 

12 Art. I, sec. 5 of the provisional constitution of the Confederacy. 

13 Art. I, sec. 7 Cf. Jefferson Davis, The Rise and Fall of the Confederate Government, (New York, 1881), 


I, pp. 641, 654. 

Ty Niels H. Debel, The Veto Power of the Governor of Illinois, (Urbana, 1917), p. 23. 

18 See typewritten list compiled by the Legislative Reference Service, Library of Congress on March 24, 
1936, entitled ‘‘Item Vetoes: Text of State Constitutional Provisions.’’ The States with item-veto provi- 
sions are: Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia, 
Idaho, Illinois, Kansas, Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Missis- 
sippi, Missouri, Montana, Nebraska, New Jersey, New Mexico, New York, North Dakota, Ohio, Okla- 
homa, Oregon, Pennsy!vania, South Carolina, South Dakota, Texas, Utah, Virginia, Washington, West 
Virginia, Wisconsin, and Wyoming. 
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Agitation for the item veto in the Federal Constitution 


With the adoption of the item veto by the States, agitation for a similar provi- 
sion in the Federal Constitution soon developed.'® The practice of attaching 
riders to appropriation bills, a practice which became common during the sixties, 
caused President Grant in his message to Congress in 1873 to recommend an 
amendment “to authorize the Executive to approve of so much of any measure 

assing the two Houses of Congress as his judgment may dictate, without approv- 
ing the whole, the disapproved portion or portions to be subject to the same rules 
as now.’ This recommendation, limited to appropriation measures, was 
renewed by Presidents Hayes and Arthur in 1879 and 1882.!8 

Mr. Faulkner, of West Virginia, introduced, on January 18, 1876, the first 
amendment proposing to confer upon the President the right to veto items in 
appropriation bills.“ In nearly every succeeding Congress the proposal has been 
reintroduced in varying forms. At least 80 such amendments have been intro- 
duced between 1876 and 1936—44th to 74th Congresses.” These proposals have 
differed in scope and in detail. Some have applied to all appropriation bills, others 
to general aperoueteye? bills. Some were confined to rivers and harbors bills. 
Several would have allowed the President to reduce as well as veto items in 
appropriation measures. Some would permit the vetoed items to be restored by 
a majority vote of both Houses, others would have retained the two-thirds 
requirement for item as well as general vetoes. 

These proposed amendments have for the most part been buried in the judiciary 
committees. A few have been reported, generally adversely. For example, the 
Senate Judiciary Committee on February 9, 1880, adversely reported Senate 
Resolution 4 and Senate Resolution 21;! the bills were thereupon indefinitely 
postponed.” Similarly House Resolution 17, 49, 56, 66, and 77 of the 49th 
Congress were adversely reported % on April 22, 1886 and laid on the table.™ 
In 1883 on a motion * to suspend the rules so that the House Judiciary Committee 
might be discharged and House Resolution 267 passed, the motion was defeated: 
ayes 101, noes 58 (the motion requiring a two-thirds majority). This has been 
the only occasion in which the item-veto principle has been subjected to a vote in 
either House. 

On April 21, 1884, for the first and (to date) the only time, the Senate Judiciary 
Committee favorably reported a resolution (S. Res. 18 by Mr. Lapham of New 
York) proposing to amend the Constitution so as to confer on the President the 
power to veto items in appropriation bills.2”7. By unanimous consent on December 
9, 1884, Senate Joint Resolution 18 was made special order of business for Decem- 
ber 17.28 But on that date and again on February 10 and February 19, 1885, the 
resolution was passed over in the Senate.” (S. Res. 8 and 8S. Res. 22 by Senator 
George of Mississippi and Senator Morgan of Alabama had been indefinitely 





16 The language of art. I, sec. 7, conferring on the President the power to veto bills, is very explicit: ““Ever 
bill * * * shall * * * be presented to the President * * *- if he approves he shall sign it, but if not he sha 
return it.”’ Such language almost beyond doubt requires the President to approve or disapprove a bill 
in its entirety. ‘The Federal Executive has never attempted the exercise of, or claimed the right to, veto 
parts of measures submitted to him by Congress, and to approve the remainder * * * (He is] bound to 
accept or reject a bill as a whole.’’ (Willoughby, Constitutional Law (New York, 1929), 2d ed., II, p. 
659-660). The State courts, without exception, have held that the governor has no power to approve parts 
and disapprove the remainder of bills, unless the State constitutions have expressly conferred on him such 
power. In view of the State practice, the language of the Federal Constitution, and the practical construc- 
tion acquiesced in for a century, it seems certain that the power to veto items or clauses in appropriation 
bills can only be conferred on the President by a constitutional amendment. 

17 Richardson, Messages and Papers of the Presidents (Washington, 1898), VII, p. 242. 

18 Richards»n, Ibid. VII, 528-529" VIII, 138-139. 

1 H. Res. 46, 44th Cong,, Ist sess., Congressional Record, p. 500. 

2% Annual Report of the American Historical Association, 1896, vol. II, article by Herman V. Ames, 
Proposed Amendments to the Constitution, appendix A, Nos. 1414, 1424, 1450, 1476, 1479, 1480, 1489, 1495, 
1502, 1562, 1564, 1567a, 1568, 1574, 1576, 1579, 1581, 1586, 1587, 1593, 1595, 1600, 1610a, 1645, 1655, 1659, 1662, 1665, 
1696, 1708, 1728; Proposed Amendments to the Constitution, by Charles C. Tansill, 69th Cong., Ist sess., 
8. Doc. 93, Nos. 11, 28, 88, 147, 149, 151, 173, 186, 200, 201, 221, 231, 374, 378, 586, 696. 726, 773, 781, 799, 
821, 846, 862, 874, 881, 882, 886, 929, 958, 970, 997, 1005, 1025, 1033, 1097, 1098, 1233, 1235, 1279; 70th ——— H. 
J. Res. 70; 7ist Cong., H, J. Res. 35; 72d Cong., H. J. Res. 89 and 168; 73d Cong., H. J, Res. 154, an 8. go 
Res. 76; 74th Cong., H. J. Res. 552, 622, and 623, S. J. Res. 281. 

21 These bills were introduced on March 21 and April 14, 1879 by Senator McMillan of Minnesota and 
Senator Morgan of Alabama, 

22 Congressional Record, 46th Cong., 2d sess., p. 751. 

% See House Report No. 1879, 49th Cong., Ist sess. (quoted infra). 

% Congressional Record, 49th Cong., Ist sess., p. 3735. 

% Ibid. 47th Cong., 2d sess., p. 2137. 

% Ibid. 47th Cong., 2d sess., p. 3611; this resolution had been introduced by Mr. Flower of New York. 

” Congressional Record, 48th Cong., Ist sess., p. 3164. 

3% Ibid. 48th Cong., 2d sess., p. 104. 

% Ibid. 48th Cong., 2d sess., pp. 304, 1492, and 1876. 
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ostponed in view of 8S. Res. 18). In 1913 hearings were held on House Joint 
Restiedion 15, but the bill was not reported.*! 

Among the arguments advanced in favor of a constitutional amendment 
permitting the President to veto separate items or provisions of appropriation 
bills are the following: * 

1. It would reduce extravagance in public expenditures —Such an amendment, 
according to President Grant, ‘‘would protect the public against the many abuses 
and waste of public moneys which creep into appropriation bills and other im- 
portant measures * * *,”"33 “* * * it * * * would check extravagant legisla- 
tion.” * ‘A President would have every incentive to use the new power. Even if 
he cared not to check extravagance as a matter of principle, he very often would 
be called upon to do it as a matter of party policy, and the exercise of the power 
from whatever motive would be of advantage to the country. The very least 
that could be said is that the change would not increase the expenditure of the 
Government, and in all probability it would diminish it.” * ‘Especially true is it, 
that public expenditures of a sensible and frugal character never can be so well 
assured if there is lacking this power to excise items of appropriations. * * * The 

taxpayer’s interest needs to be as carefully guarded in the spending as in the 
fe athering. And it becomes the State first to provide a means to such an end. 

he simplest and plainest and surest one is a veto of appropriation items. For 
by it public income and outgo can be rationally balanced and easily so maintained. 
Present economics can be more scrupulously enforced, legitimate demands more 
easily met. A complete policy of retrenchment can be announced confidently 
and adhered to faithfully.” ** 

Lord Bryce in his penetrating analysis of Amevican Government observed: 
“Such an amendment is desired by enlightened men. * * * Small as the change 
seems, its adoption would cure one of the defects due to the absence of ministers 
from Congress, and save the nation millions of dollars a year, by diminishing waste- 
ful expenditure on local purposes.”’ * ‘It would undoubtedly lead to the trim- 
ming of some rivers and harbors bills, public buildings bills, and general appro- 

riation bills. * * *’ % Such has been its effect in the States. For example, 

iram Johnson in 1913 as Governor of California “segregated and vetoed over 
$3,000,000 of appropriations [out of a total of $20,000,000].’’ 3° Not a single item 
was repassed over his veto. The Governors of Illinois between 1899 and 1915 
similarly pared more than $4,730,000 from the biennial appropriations (totaling 
more than $211,000,000) by their use of the item veto. Since these items were 
not restored, one can assume that they were at least not indispensable. 

2. It would discourage “pork barrel’ appropriations.—President Arthur, in 
vetoing the rivers and harbors appropriation bill of 1882, called attention to the 
danger which arises from multifarious appropriations for local projects. He said: 
“As the citizens of one State find that money, to raise which they in common with 
the whole country are taxed, is to be expended for local improvements in another 
State, they demand similar benefits for themselves, and it is not unnatural that 
they should seek to indemnify themselves for such use of public funds by securing 
appropriations for similar improvements in their own neighborhood. Thus as 
the bill becomes more objectionable it secures more support.” 44 A few months 
later in his second annual message to Congress, after his veto of the rivers and 
harbors bill had been overridden, he restated his objection to ‘‘pork barrel” 
legislation in this language: ‘“‘* * * the practice of grouping in such a bill appro- 
priations for a great diversity of objects, widely separated either in their nature 
or in the locality with which they are concerned, or in both, is one which is much 
to be deprecated unless it is irremediable. It inevitably tends to secure the 
success of the bill as a whole, though many of the items, if separately considered, 
could scarcely fail of rejection * * *. I commend to your careful consideration 
the question whether an amendment of the Federal Constitution [to allow the 


8 Thid. 48th Cong., Ist sess., p. 4267. 

31 Hearings, 63d ong., ist sess., ‘Veto Power of President’’, 25 pp. 

82 It must be understood that these arguments are the opinions of others. Wherever possible the arguments 
have been expressed in quoted language. For the sake of brevity arguments have sometimes been para- 
phrased, and for the sake of clarity some conclusions of a corollary — have been further elaborated. 

8% Richardson, Messages and Papers of the Presidents, vol. IX, p. 419 

* Ames, op. cit., <4 

35 Mason, op. cit., 

% Calvin P. Godiey, The oP (Columbus, 1912), p. 9. 

8? Bryce, op. cit., vol. I, p. 2 

. = Statement by dncoouaeiaines Curry of California in hearings on H. J. Res. 15, 63d Cong., Ist sess., p. 8. 

C 
# Debel, op. cit., pp. 120-125. 
1 Richardson, op. cit., vol. VIII, p. 121. 
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Executive to veto items in appropriation bills] * * * would not afford the best 
remedy for what is often a grave embarrassment both to Members of Congress 
and to the Executive, and is sometimes a serious public mischief.’’ 4 

George Harvey in the North American Review echoed these views in 1916 
when he wrote: ‘Paradoxically speaking, the good parts of [bills providing for 
ee works] * * * are their worst parts. That is to say, there are items for 

uildings or improvements which are not only desirable but actually indispen- 
sable and imperative. These are conjoined with the most unblushing ‘steals,’ 
for the cunning reason that all must stand or fall together, and nobody will incur 
the odium of voting against these good proposals and therefore they will have 
to vote for the bad ones, too; and the President will not veto appropriations which 
he knows to be absolutely necessary, and therefore he will have to approve the 
graft as well. Sometimes, indeed, the advocates of good causes actively support 
bad ones, because they need the support of the grafters. * * * The whole thing 
is a mixture of logrolling and blackmail.” * President Cleveland recognized the 
danger which results from collusive appropriations for local projects when he 
said: ‘‘Appropriation bills for the support of the Government are defaced by 
items and provisions to meet private ends, and it is freely asserted by responsible 
and experienced parties that a bill appropriating money for public internal im- 
provement would fail to meet with favor unless it contained items more for local 
and private advantage than for public benefit.’ * ‘The so-called pork barrel, so 
often the discredit if not the scandal of congressional appropriations, would part 
with most of its lure, because it would be very diminutive in size and very uncer- 
tain as to contents, were our Presidents given this most sensible power [to veto] 
items in appropriation bills]’’.* 

3. It would curb logrolling.—‘‘ At present a Congressman’s chances for reelection 
depend largely on the amount of public money which he has obtained for his dis- 
trict and his constituents. It therefore behooves Congressman Tubbs to say to 
Congressman Nubbs, ‘You vote for my appropriation and Ill vote for yours.’ 

*« ‘Tf you don’t vote for digging out Catfish Creek and pumping water into it so 
as to make it navigable,’ says Tubbs to Nubbs, ‘I’ll oppose your item for making 
East River deep enough for warships to get to and from the navy yard.’ 

“So the bill goes through with all its contained ‘pork,’ and is laid before the 
President. He must either sign it as a whole or veto it as a whole. He knows 
that the navy yard channel urgently needs deepening. * * * But to secure those 
appropriations he must also approve the Catfish Creek and Wayback post-office 
graft. What is he to do? Defeat measures which are necessary for the public 
good? Or permit unblushing thefts of public funds? * * * 

“This grave embarrassment * * * could easily be averted. That could be 
done by the simple and reasonable expedient of investing the President of the 
United States with the same power and discretion which governors of most of the 
States have long enjoyed; to wit, the authority to exercise discrimination in dealing 
with appropriation bills, so as to approve some items while disapproving 
others. * * * 

“Such a provision does not always prevent ‘grabs’ and ‘pork.’ It does prevent 
logrolling through the mixture of good and bad items in a single bill. It compels 
every proposed appropriation to stand or fall according to its own merits.” 

“Tnnumerable items which, if embodied in separate bills, would have no chance 
of passage are included in the general appropriation bills as the result of the log- 
rolling process, whereby the Members of Congress extend friendly consideration 
to each other’s wasteful or extravagant measures whose passage is sought, not on 
public grounds, but solely to promote the interests of individual Congressmen 
with their constituents. Every large general appropriation bill is loaded up with 
items of this class as a result of the system. The appropriation bills for rivers and 
harbors, for public buildings, and other similar purposes are swelled enormously 
and for unjustifiable purposes.”’ 47 

The President, by his exercise of the item veto, can eliminate these local pork- 
barrel appropriations which have passed Congress as a result of logrolling tactics. 
While the President does not lose his human nature and while he is not more 
honest than Members of Congress, nevertheless he does not have to go back to a 


42 Tbid., pp. 138-139. 

48 North American Review, August 1916, pp. 178-179. 

“ Richardson, op. cit., vol. VIII, p. 778. 

45 Godfrey, op. cit., p. 9. 

# Editorial by George Harvey in North American Review, August 1916, pp. 179-180. 

47 Chamber of Commerce of the United States. Referendum No. 18: On a Proposal for Amendment of 
Bile Gaia) Constitution To Permit the President To Veto Separate Items or Provisions in Appropriation 
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single district or State for reelection.** ‘Somebody else has to take the broad 
view, to look after the Nation or the State, while they [the legislators] are absorbed 
with Buncombe County or Podunk. And this somebody is getting to be more 
and more the directly elect of all the people.’ “* Such an amendment will, there- 
fore, “give the President an opportunity to keep faith with the people by vetoing 
extravagant and unnecessary appropriations.”’ © 

4. It would restore to the President his veto power.—The practice of conjoining 
numerous items in ——— bills, rivers and harbors bills, and public works 
bills has practically nullified the power of veto directly granted to the Executive 
by the Constitution. ‘‘It is prima facie the intent of the Constitution that the 
President shall have power to prevent the enactment of legislation to which he 
objects unless upon a reconsideration two-thirds of the Members of each House of 
Congress reapprove the bill disapproved by the President. 

“This implies that the President shall be free to give effect to his independent 
judgment upon the merits of bills which come before him for approval or dis- 
approval. 

“Such independent judgment cannot now in all cases be exercised by the 
President. Bills presented for his action sometimes comprise two or more unre- 
lated subjects. One of these may commend itself to him; as to the other, his 
judgment may be adverse, but he cannot deal with the two subjects separately 
upon their merits. Whatever his action, it applies to and affects both subjects 
alike. The enactment of the provisions relating to one of the subjects may be 
highly desirable for the public welfare; those relating to the other may be equally 
undesirable. If the provisions were presented separately, the President would 
approve one and veto the other. Being presented conjointly, the President is 
compelled either to approve both or to veto both. In the former case, the un- 
desirable and possible harmful measure becomes law; in the latter, the desirable 
or even pressingly necessary measure fails to become law. 

“Thus, by conjoining in a single bill diverse subjects of varying degrees of merit 
and requiring action by the President upon the bill as a whole, he is deprived of 
the power of independent judgment, and coerced either into accepting that of 
which his judgment disapproves or defeating that which he believes wise and 
necessary * * *, 

“Two grave accompanying evils have resulted: 

“One. The practical powerlessness of the President to exert any effective 
restraining influence upon general appropriation bills, and the resulting 
outlays; 

“Two. The frequent enactment of undesirable measures opposed by the 
President by attaching them as riders to general appropriation bills whose 
passage is usually indispensable to the operation of Government, and whose 
acceptance by the President is therefore practically compulsory. * * * 

“General appropriation bills are commonly delayed until near the closing hours 
of Congress, and effective scrutiny and revision of them by either House is ex- 
tremely difficult and practically impossible. They are the channels through which 
all sorts of ‘jobs’ and questionable appropriations find their easy course. * * * 

“The President is practically powerless to prevent these abuses, which lie at 
the root of the governmental extravagance of the United States, by reason of the 
fact that he has no discretion as to individual items, but must accept measures as 
a whole or reject them as a whole. 

“The injection into general appropriation bills of unrelated substantive measures 
in the form of riders is a cognate abuse. 

“Many objectionable measures which, standing by themselves, would unques- 
tionably be vetoed by the President are forced upon his atengaense by presenting 
them to him as part of an appropriation bill which the public interest will not 
permit him to veto.” 5 

President Buchanan in his first annual message to Congress remonstrated 
against the coercion thus imposed upon the Executive. He said: “* * * a 
se has grown up of late years to legislate in appropriation bills at the last 

ours of the session on new and important subjects. his practice constrains 
the President either to suffer measures to become laws, which he does not approve, 
or to incur the risk of stopping the wheels of Government by vetoing an appro- 
priation bill.”’ ® 


4 Charles A. Beard, Readings in American Government and Politics (New York, 1909), p. 444. 
# Cf. Hearings on H. J. Res. 15, 63d Cong., Ist sess., p. 9. 

® Hearings on H. J. Res. 15, 63d Cong., Ist sess., p. 7. 

#| Chamber of commerce, op. cit., pp. 3-4. 

® Richardson, op. cit., vol. V, p. 462. 
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In 1892 President Harrison indicated that he had signed the Indian appropria- 
tion bill of 1891, carrying an objectionable item for $3 million, under duress. His 
comment was: “If this section had been submitted to me as a separate measure, 
especially during the closing hours of the session, I should have disapproved it; 
but as the Congress was then in its last hours, and disapproval of the general 
Indian appropriation bill, of which it was a part, would have resulted in conse- 
quences so far reaching and disastrous that I felt it my duty to approve the bili.” ® 

In June 1912 President Taft, when he vetoed the Army appropriation bill, 
summed up the manner in which Congress has coerced the Executive and weakened 
his veto power in these words: ‘“‘The dangers inherent in the practice of attaching 
substantive legislation to appropriation bills have been frequently pointed out by 
my predecessors. * * * Taken as a whole, it would be hard to conceive of a 
clearer instance of an attempt to force upon the Executive legislation well known 
to be disapproved by him, and, by attaching such legislation to one of the great 
supply bills of the Government, to deprive the President of his constitutional 
power as to legislation. There can be no constitutional defense to such a prac- 
tice.””* For Congress to insist upon the approval of a bill with all its numerous 
items and provisions “‘under the penalty of stopping all of the operations of the 
Government for want of the necessary supplies is to * * * [strike] from the 
Constitution the qualified negative of the President.” > In other words, to confer 
on the President the power to veto items or provisions in appropriation bills would 
merely restore to the President his veto power. It would not upset the constitu- 
tional balance between the legislature and the executive branches of the Govern- 
ment. Such an amendment would not give the President additional power; he is 
authorized by the Constitution to veto the entire bill at present. The new 
proposal would permit him to veto undesirable items without endangering the 
passage of the needed appropriations.™ 

5. It would expedite completion of the legislative program.—Representative 
Hayes of California pointed out that such an amendment “would not only save 
the expense to the people of the United States by the President vetoing various 
items that should not be in the appropriation bills, but it will save a lot of work to 
the Members of Congress. In the last Congress President Taft vetoed the sundry 
civil appropriation bill on account of one item init. The result was that Congress 
had to take up that matter and go through the labor of preparing a new sundry 
civil bill that had to pass through the House and Senate and go into conference; 
go the whole course again. * * * the President could not single out that item 
and veto it; he must veto the whole bill, and then we must take the whole matter 
up again * * *,” 57 The veto, therefore, of important appropriation measures 
toward the close of the session may necessitate the undesirable prolongation of 
the session or the calling of a special session. Rather than incur such alternatives, 
Presidents have under duress approved supply bills with objectionable features.* 

6. The item veto has worked successfully in the States.—The 48 States have proved 
to be laboratories for experiments in the science of government. In 39 states the 
item veto has now been tested—in some cases for upwards of half a century. 
In no State where the item veto has once been conferred upon the governor has it 
been subsequently withdrawn. Almost without exception the comments on its 
exercise in the various States have been favorable. In Arizona, for example, the 
power to veto items in appropriation bills ‘“‘has tended toward the keeping down 
of expenditures by the State legislature.’ In Colorado this same power “has 
on very efficacious in holding down of State expenditures, as the governor 

as often exercised his right to cut various items from appropriation bills.” The 
Governor of Illinois, Mr. Frank O. Lowden made this comment: “* * * it has 
been very helpful in keeping down expenditures.’’*' The executive clerk of the 
State of Kansas, Mr. é. W. Smith, stated: ‘‘This provision of the [Kansas] 
constitution has been found to be effective in preventing ‘pork-barrel’ appro- 
priations. It also enables legislation to get through without being defeated by 
vicious riders.’"*? Governor i. A. A. Burmquist of Minnesota believed that the 
item veto was “a very wise provision.’*? Philip F. Bross, secretary of finance 


8 Tbid., vol. i p 229. 

“4 Congressional Record, vol. 48, pp. 8382-8383. 

55 President Hayes vetoing the Army appropriation bill in 1879; see Richardson, op. cit., vol. VII, p. 531. 

% Cf. hearings on H. J. Res. 15, 63d Cong., Ist sess., p_ @ (statement by Representative Curry of California). 

5? Hearings on H. J. Res. 15. 63d Cong., Ist sess., p. 12. 

88 Supra, pp. 14-15. 

8 Letter from Governor Thomas E. Campbell to Representative Hastings of Oklahoma, printed in 
Congressional Record, vol. 59, p. 6001. For an interesting series of such letters written in 1919-20, see pp. 


Letter from budget commissioner, C. A. Lemmers, p. 6002. 
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for the State of Nebraska, made this comment: “I think the executive has only 
availed himself of this right [to veto items] one or two times within the last 8 or 
10 years, but having a constitutional provision giving the executive this power is 
without doubt a check upon the legislature in placing items of expense in ap- 
propriation bills unless they are quite sure that they meet the approval of the chief 
executive.’®2 Governor (now Senator) Robert D. Carey of Wyoming believed 
that by his exercise of the item veto that he had saved unnecessary expenditures.** 

Comments from governmental officials in States whose governors lacked the 
power to veto items have generally been in favor of an amendment of this nature. 
Gov. M. H. Holeomb of Connecticut, a State which had no provision for item 
veto in 1919, said he was fully satisfied that the governor “should have the power 
to express his disapproval of any particular item.” ®! Gov. W. L. Harding of Iowa 
expressed a similar belief: ‘‘I regret that we do not have in our State constitution 
such a provision * * * I wish that we did, as it would be most helpful in keeping 
down expenditures.” ®! Gov. J. P. Goodrich of Indiana, another State with no 
item veto provision, wrote: ‘‘We have no such provision in our constitution, 
but upon my recommendation a proposed amendment almost identical with the 
one you propose (H. J. Res. 238, 66th Cong., 2d sess.) passed our general assembly 
and will be submitted to the people for ratification.’ ts Carl E. Milliken, the 
Governor of Maine, believed that “such a proposition is very essential.’ *? The 
Governor of Nevada, Emmet D. Boyle, wrote: ‘‘Unfortunately we have no such 
ae in our own constitution. The general appropriation bills passed in the 

tate legislatures and in Congress are no doubt the most widely used vehicles 
employed in carting off public funds. I can see everything in favor of the amend- 
ment (to confer on the President the power to veto items in appropriation bills) .”’ ®? 
The comments of Gov. T. W. Bickett of North Carolina, the only State which 
denies to its governor the veto power in any form, are worthy of quotation in 
extenso: ‘‘* * * the governor of North Carolina has no veto power of any kind. 
You will, of course, remember that North Carolina was the first colony to kick 
up the devil and declare its independence of Great Britain. The people looked 
they the governor as the successor to the king, and they were dead against him. 
hey took pains in their constitution to tie him hand and foot. The only power 
that. he has is that of moral suasion. I heartily approve the law that you quote 
(provision for the item veto), and think that such a law certainly ought to be 
enacted by Congress and by every legislature.”’ 

Among the arguments advanced against the advisability of conferring on the 
President by constitutional amendment the power to veto items or sections of 
appropriation bills are the following.® 

1. It would lessen the responsibility of Congress.—‘‘Representative government 
requires that for enduring success responsibility should be fixed. The proposal 
would lessen the responsibility that now rests upon Congress for the appropria- 
tions. For the purpose of enforcing this responsibility the whole membership of 
the House of Representatives has to stand for reelection every 2 years. If the 
President had power to veto items in appropriation bills Congress would shift 
much of its responsibility to the President. 

“Such a shifting of responsibility may appear in some of the States where the 
governor can veto items. For example, in New York and in Pennsylvania each 
session of the legislature tends to appropriate money beyond the revenues of the 
State and upon adjourning leaves to the governor the task of deciding what 
items are to be discarded. When the last session of the Pennsylvania Legislature 
adjourned, in May 1915, it had passed bills appropriating for the next 2 years an 
aggregate of $72,494,000 or $10,500,000 in excess of the estimated revenues. A 
month later the Governor announced that he had vetoed items totaling $6,729,000, 
incidentally cutting in half the amount planned for improving the port of Phila~ 
delphia and ‘paring down’ the funds for education. He had vetoed only seven 
items that were complete in themselves; they aggregated $1,381,000; the balance 
of the amount vetoed the Governor made up by ‘sealing down’ items. Two years 
before the Governor of Pennsylvania had faced appropriations of $89 million and 
had decreased them by $22,800,000. 

‘After the last session of the New York Legislature adjourned, in April 1916, 
the Governor announced his approval of items that made $59,100,000 and his dis- 
approval of $1,900,000. 


68 Letter, p. 6006. 
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“While considering appropriation bills the governor in States where he may 
veto items receives requests of all kinds and in all ways, either to approve or to 
disapprove. He may hold public or private hearings. In 1916, the Goseuior of 
New York [Charles 3. Whitman] refused petitions from the mayor of the city of 
vee York and associations that he disapprove items which amounted to $6 
million. 

“Tilustrations such as these go to show that both the feeling of responsibility 
and the responsibility actually assumed in the legislature diminish.” © 

The prevailing practice of one branch of the legislature to ‘‘pass the buck’’ to 
the other has become so notorious that the bicameral principle has been discarded 
in the State of Nebraska, in nearly every American city, and in some foreign 
countries. On controversial subjects like suffrage, prohibition, and the bonus, 
Members of the House have not infrequently supported such measures, lest they 
incur the loss of votes in their individual districts, yet secretly hoping that the 
measure would be defeated in the Senate. By conferring on the President the 
power to delete ‘“‘pork barrel’ items from appropriation bills, both the Senators 
and the Representatives could shift much of their responsibility to the President. 
Tubbs could say to Chairman Nubbs of the Appropriations Committee, ‘You 
put in my item for dredging Catfish Creek, and we’ll push it through the House 
and Senate. Of course the President will veto it, but think at least return to my 
constituents and tell them that I succeeded in getting the bill passed by the House 
and Senate. We’ll let the President shoulder the responsibility.’ Since indi- 
vidual Congressmen must return to their districts every 2 years and stand for 
reelection, such ‘‘buckpassing’’ could become prevalent—by the minority mem- 
bers so as to embarrass the President, by the majority for the sake of reelection. 
Such items could become so numerous as to entail the necessity of considerable 
investigation on the part of the President as to what items are desirable and what 
are “pork.’’? With only 10 days to investigate hundreds of items in large — 
priation bills, Mr. Tubbs’ item might slip by. Such an amendment would no 
doubt, in the great game of politics, permit Members of Congress to shift to the 
President the responsibility of deleting items inserted for ‘“‘mending fences back 
home.” 

2. It would increase the influence of the Executive whose powers have already been 
much expanded.—‘‘The Constitution endeavors to give to each of the three depart- 
ments of Government powers by which it can maintain itself against the others. 
With the acquiescence of the public and of the Congress the Executive has in 
several ways developed his authority. The use to which the Executive has put 
the present veto power and the manner in which he has made his annual message 
a detailed statement of a legislative program are related to the question of en- 
larging the power of veto. He has thus become an important third part of the 
legislative department of the Federal Government. 

“In the first 40 years of the Constitution the Presidents interpreted their veto 
power as intended to help them maintain themselves against Congress when it 
became politically hostile and to enable them to prevent enactment of bills that 
were unconstitutional. Later, however, various Presidents based their vetoes 
upon their own judgment of questions of policy or expediency * * * 

“In taking an initiative in connection with legislation the Executive has 
likewise enlarged his power. * * * This duty early Presidents interpreted as 
requiring an account of public affairs and a statement of the subjects upon which 
they thought Congress should frame legislation. In later years, and especially 
in the last 15 or 20 years, Presidents have gone beyond a statement of subjects 
for legislation and frequently have in great detail gone into the precise form laws 
should take. When making detailed recommendations they have at times sent 
to committees of Congress drafts of bills prepared in executive departments. 
Action of this kind they have followed up by endeavoring, through conferences 
with leaders of Congress and by indirect use of their power of appointment, to 
obtain enactment of the proposals they have made. 

“In this development, as in the gradually enlarged use of the veto power, the 
public and the Congress have acquiesced. The question which arises does not 
concern the legitimacy of these developments accomplished without any change 
in the language of the Constitution but whether or not the Executive’s powers 
should be increased by specific alterations in his expressed powers. 

“‘As the Constitution now stands, the Executive probably finds in his authority 
to use a veto his greatest source of power. President Wilson has said the power 
of veto is beyond all comparison the President’s most formidable prerogative and 
that the President is no greater than his prerogative of veto makes him; ‘he is, 
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in other words, powerful rather as a branch of the legislature than as the titular 
head of the executive’ (Congressional Government, pp. 52, 260.)”’ 

President Taft in commenting upon the proposal to give to the Executive the 
power to veto items and clauses of appropriation bills said: ‘‘While for some 
purposes, it would be useful for the Executive to have the power of partial veto, 
if we could always be sure of its wise and conscientious exercise, I am not entirely 
sure that it would be a safe provision. It would greatly enlarge the influence of 
the President, already large enough from patronage and party loyalty and other 
causes.” ® At another time he reiterated this same belief in this language: 
“The veto power does not include the right to veto a part of a bill. The lack of 
such a power in the President has enabled Congress, at times, to bring to bear a 
pressure on him to permit legislation to go through that otherwise he would veto. 
Appropriation bills are necessary for the life of the Government, and if Congress, 
by putting a ‘rider’ of general legislation on one of these, says, ‘We will throttle 
the Government, unless you consent to this,’ it puts the President in an awkward 
situation. Still, I think the power to veto items in an appropriation bill might 
give too much power to the President over Congressmen.’ 

The influence of the President in the American governmental system has 
already exceeded the fondest hopes of men like Hamilton, who desired a powerful 
Executive. Hamilton could scarcely have hoped that the President would ever 
acquire under the Constitution of 1787 the dominating influence in American 
political life which he now occupies. As the Constitution has functioned in actual 
operation, it is clear that the President’s influence in government has been much 
augmented, and that the powers of Congress have been somewhat reduced over 
the original expectation. This is the result of two factors, both unexpected and 
undesired by the framers of the Constitution: (1) the growth of political parties 
with the President as titular head of his party; (2) the direct election of the 
President by the people rather than by the electoral college in solemn conclave. 
These two factors have enabled the President to dominate Members of Congress— 
through patronage, party leadership, and direct appeal to all the people. 0 give 
to the President the additional power of vetoing items and sections of appropriation 
bills would enable a President to control Congress. Benjamin Franklin at the 
Convention in 1787, in signaling the dangers which arise from an absolute veto, 
said: ‘“‘No good law whatever could be passed without a private bargain with him 
{the Governor of Pennsylvania].’’”° Franklin’s observation on the absolute veto 
applies with equal force to the proposal to confer on the President the power to 
veto items in appropriation bills. Such an amendment would make it necessary 
for individual Members of Congress to bargain with the Executive in order to 
obtain local appropriations. The President could intimate to Tubbs: “If you 
don’t vote in favor of administration proposals, I’ll eliminate the appropriation 
for construction of new battleships in the navy yard located in your district, 
or for the slum-clearance project for your constituents, or for the new post-office 
building’’—ad infinitum. 

Political observers in the past have often noted that Members of Congress are 

articularly attentive to the wishes of the President until the major appointments 
or been allocated. ‘The effect of the power of appointment upon the Presi- 
dent’s prestige and control in Congress is shown in the gradual impairment of his 
influence with Members of Congress as his term lengthens and the offices that he 
has to fill become fewer in number. This is true of the most popular of Presi- 
dents.” Appreciating this fact, President Wilson in 1913 refrained from making 
appointments until certain reforms had been enacted by Congress. To confer 
on the President the additional power to veto items would enable the Executive to 
continue to wield such authority over members of his party. For a Congressman 
to thwart the President might mean not only the loss of political appointments but 
also the loss of annual appropriations for public works, Government buildings, 
river and harbor improvements, etc., for his particular district. Opposition to the 
President and his program would be political suicide for an individual Repre- 
sentative. To argue that a President would not use such a “stick” to keep 
members of his ae in line is to ignore the teachings of history. Presidents, so 
it has been asserted, have not infrequently kept records of how Senators and 
Representatives have voted on certain important measures. Presidents, in the 
past at least, have taken cognizance of assistance rendered by certain faithful 
supporters in the Halls of Congress. It is likely they will again. 


®& Chamber of Commerce >. cit., p. 14-15. 
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3. It would destroy the system of checks and balances established by the Constitu- 
tion—‘‘This measure if adopted not only would increase the power of the veto, 
but also would practically destroy the only power which Congress now has over 
the President, apart from impeachment. For, as a recent writer has observed,”? 
the only coercion which Congress can make use of against the President, except 
by impeachment, is by tacking measures distasteful to the President to general 
appropriation bills, hoping in this way to compel him to assent to measures which, 
if presented on their own merits, would surely be vetoed. This power of coercion 
would be removed by the contemplated amendment.’ 7? To deprive Congress of 
this check against the policies of a willful and obstinate President would be to 
destroy the equilibrium of the Constitution. It would make the legislature 
entirely servient to the will of the Executive. 

4. It would violate the principles of separation of powers embodied in the Consti- 
tution.—In its essence the veto power is legislative in nature. ‘“* * * the Presi- 
dent acts as a part of the lawmaking power when he approves or disapproves an 
act. This conclusion is strengthened by an examination of the growth of the 
veto * * *, a remnant of the once important legislative power of the kings. 
Thus it appears as a matter of historical development as well as of theory that the 
veto is a legislative power.’”’ ™ Originally the veto was primarily designed to 
shield the Executive from encroachments by the legislature. Without the veto, 
so Hamilton argued, “the former would be absolutely unable to defend himself 
against the depredations of the latter.’ The veto power in the Executive would, 
of course, furnish “‘an additional security against the enaction of improper laws.” 7 
But it was not expected that the President would substitute his judgment respect- 
ing the wisdom, expediency, or desirability of a measure for that of the legislature. 
Had the belief been such, the subsequent ratification of the Constitution would 
have proved even more difficult. To allow the President to set up his individual 
opinion against that of two-thirds of Congress on matters of legislative policy or 
detail would be undemocratic, and tolerated only when exercised to prevent an 
actual invasion of executive authority or the passage of hastily conceived legis- 
lation. For such purposes the veto clause of the Constitution was deemed entirely 
adequate. The occasion for its exercise would be rare. 

Early practice was in conformity with this conception of the veto. The power 
was used sparingly, and then only for the purpose of maintaining the constitutional 
system of checks and balances. It was not until Jackson’s time that a President 
began to substitute his purely personal opinion for that of Congress. And people 
began to speak of an ‘‘unconstitutional’ exercise of the veto power. But Jackson’s 
conception of the veto power, for reasons which need not be considered here, 
eventually triumphed. ‘Today the President may exercise his veto upon any 
grounds he may deem sufficient.” The item veto is likewise and avowedly dis- 
cretionary. Hence, in modern practice the item veto and general veto principles 
have been assimilated. Yet ‘‘there is no doubt that the intentions of the framers 
of the Constitution would not have sanctioned the present interpretation of the 
clause granting the veto power.’ * The purpose of the general veto, as conceived 
by the framers of the Constitution, had little in common with present-day con- 
ception of the raison d’étre of the item veto. To confer on the President the 
power to veto individual items in appropriation bills would be to confer on the 
executive a legislative function entirely foreign to the original concept of the 
nature and purpose of the veto.’ 

Such an amendment would ‘mix the powers of the executive and legislative 
departments in a way that was never intended by the framers of the Constitu- 
tion.” While the functions of the three departments of the Government 
cannot be segregated into airtight compartments, nevertheless Montesquieu’s 
principle of separation of powers is one of the fundamentals of the American 
system of government, to be observed wherever possible with only such overlapping 
as is needed to give effect to the other great principle of checks and balances. 

To allow the President to say that the city of Moo can have a post office, that 
the city of Noo cannot, that the city of Poo can, is to confer on the President the 
broadest type of legislative discretion. He could exercise this item veto almost 


7 Quoting Bryce’s American Commonwealth (London, edition of 1888), vol. I, pp. 207-211, 
73 Mason, op. cit., pp. 137-138. 

™ Mason, op. cit., p. 112. 

7s The Federalist, No. LX XIII (Lodge’s edition), p. 457. 


76 uae >. 458. 

77 W. W. Willoughby, Constitutional Law (New York, 1929), 2d edition, vol. II, p. 658. 

78 Stanwood, History of the Presidency (1912), vol. II, p. 228. 

7 Cf. Mason, op. cit., pp. 138-140. 

® As summarized by M. A. Musmanno, Proposed Amendments to the Constitution, H. Doe. No. 551 
70th Cong., 2d sess. (Washington, 1929), p. 70. 
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with impunity, when his own party is in control of Congress. It is inconceivable 
that two-thirds of the Members of both Houses would vote to override the veto 
of a small item for some post office in a community which to them is merely a 
— on the map in some State hundreds of miles away. Only on rare occasions 

as Congress chosen to override the President even when he has vetoed an entire 
bill of general interest to the country at large. To expect two-thirds of the 
Members of each House of Congress to take up their cudgels and fight for an 
appropriation of interest to only one small locality is to ignore facts in the great 
game of politics. Even a provision which would only require a mere majority to 
restore a vetoed item would be a powerful legislative weapon in the hands of a 
President. 

5. It would defeat the legislative intent of Congress.—‘‘Where Congress has appro- 
priated for A and for B, Congress means to say that it gives to each, conditioned 
upon the gift to the other, and that it gives to neither unless it gives to both. That 
is the just interpretation of its act, and in most cases is the just discharge of its 
duty to each and all. The new veto power proposed would give the President the 
right by the veto of one and the approval of the other, to exercise the function of 
giving to one an ee independent of the other, when Congress has only 
given it conditioned upon the appropriation to the other. The will of Congress 
has never been expressed on the President's proposal to give an independent appro- 
priation to any one object. The President takes the initiative—proposes an inde- 
oa appropriation; and the independent appropriation, upon which Congress 

as expressed no purpose, becomes law by the President’s will, unless overruled 
by two-thirds of each House of the legislative department. The President origi- 
nates an appropriation, not suggested by Congress, and makes it law, if more than 
one-third of either House agrees with him. That one-third may be in the Senate, 
and may be composed of States which number but 5 million of people, or one- 
twelfth of the population of the Union. And so by the will of one-twelfth of the 
people in only one House of Congress, concurring with the will of the President, 
money will be appropriated from the Treasury, against (it may be) the unanimous 
wish of the House of Representatives, and nearly two-thirds of the Senate.” *! 

“All administration of popular government, where the people’s interests are to 
be promoted, must depend on mutual concessions and compromises. One interest 
not only has no right to have exclusive benefit bestowed upon it, but cannot in 
just administration obtain it. Equality of benefit is due by the Government 
to those who bear equality of burden. To separate bills in which these benefits 
are secured, instead of combining the just demands of all in one bill, may endanger 
the success of some of them, and by intrigue secure the monopoly to others. 
Combination may be necessary to insure justice to all, and prevent injustice to 
any, and while it may prevent the evil consequence of what is known as logrolling, 
yet it will prevent the no less evil of partial and unjust appropriations. 

‘‘The mandate of these amendments is that Congress shall not make dependent 
appropriations, or that if it does, the President may by his veto sever the nexus 
of dependence, and defeat either that he pleases, and make the others independent 
of those defeated, and which Congress had made dependent. 

“Your committee does not think Congress should be forbidden to make de- 
pendent appropriations. 

‘‘Whatever may be said of such a provision in a State constitution, the duties 
of Congress to the 38 States of the Union make it necessary that the expenditure 
for all the States shall be made proportionate to their several needs. This involves 
the practice of dependent appropriations, because, if made for each in separate 
bills, the passage of one may be secured and of others defeated; a result which 
would be marked by injustice and be a violation of constitutional duty. 

“If the question be asked why the duty of Congress to the States makes propor- 
tionate and dependent appropriations necessary, the answer is found by a 
reference to the Constitution. 

“The United States must ‘protect each of them against invasion’ (United States 
Constitution, art. IV, sec. 4). Forts are needed for each. The protection due 
to all makes fortifications proper for each, and an independent appropriation for 
one may be a violation of duty to the other, and an unconstitutional discrimi- 
nation between equal claimants to protection. 

“Congress has power ‘to regulate commerce with foreign nations and among 
the several States’, etc. (United States Constitution, art. I, sec. 8, ch. 3), and ‘to 
lay and collect taxes,’ etc. (id., ch. 1). But ‘no preference shall be given by any 
regulation of commerce or revenue to the ports of one State over those of another’ 
(id., sec. 9, ch. 6). Now if, as is maintained, the improvements of rivers and 
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harbors be regulations of commerce, Congress must avoid the preference forbidden 
by making dependent appropriations, and not give the preference to any by 
making them independent. 

“The same views may be taken of the postal power and duty; of the power 
and duty to establish courts, etc.; of providing arms for the militia, etc.; of the 
coinage power, etc. 

“Your committee do not mean to say that such appropriations must be em- 
braced in one bill, in order to secure equality, but that this practice should not 
be forbidden. 

“But the proposition made in the amendments suggested does not forbid 
Congress to combine appropriations for various objects; but when Congress 
has bound them together as dependent appropriations it gives the President the 
power by his veto to sever the nexus which oats has created, and give the 
force of law to one and to affix his veto to another.”’ *? 

6. The amendment is entirely unnecessary.—The argument that the President 
must approve general appropriation bills, the “‘pork’’ with the good, or permit the 
wheels of government to stop is no longer valid. Formerly Congress on every 
alternate year had to adjourn on March 4. Appropriation bills were often delayed 
until the closing sessions. In those days, no doubt, the practice of inserting 
“riders,’’ of ‘‘tacking’’ undesirable appropriations often coerced the President into 
approving bills with many undesirable provisions. But with the adoption of the 
‘“lame-duck”’ amendment Congress is no longer obliged to adjourn on March 4. 
Sessions may be prolonged until needed appropriations in a form acceptable to 
the President have been passed by Congress. Even in the older days several 
Presidents with the courage of their convictions vetoed general appropriation 
bills which contained undesirable features. President Wilson on one occasion 
vetoed an important financial measure just 3 days prior to the termination of the 
congressional session.§? The objectionable sections can generally be deleted and 
a new bill passed without encountering insurmountable legislative snarls. 

In recent years the President is so closely in touch with legislation as it progresses 
through each House that he can make his opposition to particular items or provi- 
sions known before the bill is presented to him for signature. By personal con- 
sultation with party leaders, by his use of liaison officers, by his supervision over 
the budget, by special messages to Congress, or even by radio appeals to the 
people, the President can exercise no little influence over details in appropriations. 
Or to use the language of President Taft: ‘‘“* * * there are other ways of killing 
a cat than by choking it with butter, and it is a great deal easier—it does not 
rock the boat so much—to use one’s influence with the legislators to prevent 
objectionable bills [or items?] passing than it is to wait until they do pass and 
then veto them.’’ * 

An insistence upon the proper functioning of the budget system would render 
such an amendment superfluous. President Taft indicated on different occasions 
his disapproval of an amendment authorizing the executive to veto items or clauses 
in appropriation bills when he said: “If it is urged that the President should have 
the power to veto items in an appropriation bill to restrain legislative extrava- 
gance, the answer is that this is not the best way.” ® ‘The right way, as shown 
in England and other countries where expenditures have, of necessity, to be 
counted and proportioned to resources, is a budget, stated at the beginning of a 
session, which shows the sources, first, and then the possible expenditures.’’ * 
“Tt is wiser to leave the remedy for the above to the action of the people in con- 
demning at the polls the party which becomes responsible for such riders than to 
give, in such a powerful instrument, a temptation to its sinister use by a President 
eager for continued political success.”’ *” 

Congress can, by its own rules, consolidate the functions now exercised by the 
Ways and Means and the Appropriation Committees. By requiring these 
committees to coordinate their activities, by insisting on a balancing of income 
and outgo, by demanding additional taxes whenever a bill proposes expenditures 
in excess of the budget estimates would be the best insurance against the passage 
of undesirable items in appropriation bills. 

Furthermore, Congress can, by its own rules, eliminate the practice of attaching 
“‘riders” to appropriation bills. ‘‘As early as 1837-the House of Representatives 
adopted a rule to the general effect that legislation changing existing law should 





82 H. Rept. No. 1879, 49th Cong., Ist sess., pp. 1, 2. 

8 See Norman J. Small, Some Presidential Interpretations of the Presidency (Baltimore 1932), p. 191. 
% Taft, The Presidency, p. 14. 

8 Taft, Our Chief Magistrate and His Powers, p. 28. 
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not appear in appropriation bills.”’ * In substance this same rule, with amend- 
ments and interpretation, continues to govern the House. The Senate has a 
similar rule, less rigidly adhered to. An insistence upon the strict application of 
this rule, except in a clear emergency, would eliminate “‘riders’’, Such benefits 
can be obtained without a constitutional amendment. 

7. It would be an uncertain grant of power.—The language of the usual amend- 
ments designed to confer on the President the power to veto items or provisions 
in appropriation bills has been given varying interpretations in the several States. 
Seemingly an authorization ‘‘to disapprove of any item of any bill making appro- 
priations of money, embracing distinct items’ would require little judicial 
construction. 

Yet such phrases have given rise to no little litigation in several States. For 
example, the Pennsylvania Supreme Court has construed the expression “to 
disapprove of any item’’ to include the right ‘‘to reduce any item.”’ In that case ” 
the Posinarivends Legislature had appropriated $5,500,000 for school purposes for 
each of 2 years. The Governor approved of the object of the bill, but indicated 
his disapproval of $500,000 of said appropriation, thereby reducing the biennial 
appropriation from $11 million to $10 million. He merely reduced the entire 
appropriation one-eleventh. The court held that such proceedings were proper 
under an authorization ‘‘to disapprove of any item.’”’ It is conceivable that the 
Supreme Court of the United States might place a similar interpretation on lan- 
guage of like import. In such an event, the President could modify legislative 
appropriations almost at will; he could delete some items; he could reduce others; 
he could approve the remainder. This would in effect shift control of the purse 
strings of the Government from Congress to the Executive. 

Again one might assume that the word “‘item’’ would result in no ambiguity. 
However, the State courts have disagreed radically in their interpretation of 
what constitutes an “item’’ in an appropriation bill. A few of the problems which 
can arise in this connection will be apparent if one analyzes an actual appropria- 
tion bill, for example the Interior Department Appropriation Act for 1937.°! In 
that act Congress authorized, “‘in all,” “‘not to exceed” $2,606,475 for 19 non- 
reservation Indian boarding schools as follows: ‘‘Phoenix, Ariz.: For 475 pupils, 
including not to exceed $1,500 for printing and issuing school paper, $168,625; 
for pay of superintendent, drayage, and general repairs and improvements, 
$25,000; in all $193,625; 

“Sherman Institute, Riverside, Calif.: For 650 pupils’’, etc.%? 

These sums were part of the appropriation made for the Bureau of Indian 
Affairs, a unit of the Department of the Interior. Under an amendment author- 
izing the President to approve or disapprove of “items” in an appropriation bill, 
could the President have vetoed the appropriation of $1,500 for printing at 
Phoenix or would he have been obliged to veto the entire sum of $193,625 allocated 
to the Phoenix school, or would it have been necessary to veto the entire ‘“‘in all’ 
appropriation of $2,606,475 for the nonreservation boarding schools? Had Con- 
gress provided an “‘in all” appropriation of $30 million for the Bureau of Indian 
Affairs and then proceeded to enumerate the schools (as was done in the act under 
discussion), would it have been necessary to veto the entire appropriation of the 
Bureau in order to disapprove of the $1,500 for printing at Phoenix? In other 
words, what appropriations in this bill are “‘items’’? The minute sums included 
under such clauses as ‘‘ Provided, That not to exceed”’ or the ‘‘in all’’ appropriation 
for particular units? The State courts, when confronted with this problem, have 
arrived at irreconcilable conclusions. For example, in the case of State University 
v. Trapp ((1911), 28 Okla. 83) the Oklahoma court held that ‘‘a bill making an 
appropriation for the State university, and apportioning various sums out of the 
appropriation for specific purposes in connection with the operation of the univer- 
sity, embraced only a single item, and that a constitutional provision permitting 
the Governor to disapprove any item in an appropriation bill embracing distinct 
items did not apply to a bill containing only a single item, with directions as to 
how that item should be expended, so did not apply to the Governor’s attempt to 
cut down a few of the sums apportioned out of the single item of appropriation.’ * 


* Chamber of Commerce, op. cit., p. 15. 

*® For a discussion of these conflicting decisions on item veto provisions in the State constitutions see 
article by James D. Barnett, The Executive Control of the Legislature, American Law Review, vol. 41 
oe. p. 384 et seq.; and annotations in 55 Lawyers’ Reports Annotated 882, and 35 American Law 
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But in the case of People ex rel. State Bd. v. Brady ((1917) 277 Ill. 124) “where 
an act making an appropriation for the State board of agriculture, the State 
beekeepers’ association, and other named associations, appropriated to the 
board of agriculture a gross sum, ‘to be used as follows,’ enumerating 44 separate 
purposes, opposite each of which a specific amount was set down, it was held 
that the gross amount was not to be regarded as a single item, embracing what 
followed as directions as to how it should be used; but that each of the following 
items constituted an ‘item,’ * * *’.% 

If the Supreme Court of the United States were to follow the Oklahoma decision, 
it would be necessary for the President to veto the “in all” item of $2,606,475 
appropriation for 19 schools should he desire to eliminate the $1,500 printing item 
for Phoenix. In such an event the proposed amendment would be a nullity. 
It would be no more effective than the present general veto provision. Congress 
could provide an “‘in all’ appropriation of $600 million for the War Department. 
Under such a constitution the grand total for each department would constitute 
the “item” and the further allocations would constitute “directions” or ‘‘regula- 
tions” governing the expenditure of said ‘‘item.”’ 

On the other hand were the Supreme Court to follow the Illinois conception of 
what constitutes an “‘item’’ it would be impossible to enact dependent or condi- 
tional appropriations. ‘‘To allow a single bill entire, inseparable, relating to one 
thing, containing several provisions, all complementary of each other and consti- 
tuting one whole [just as the 19 nonreservation boarding schools constitute an 
integrated educational program for Indians], to be picked to pieces and some of the 
pieces approved and others vetoed, is to divide the indivisible, to make one of 
several, to distort and pervert legislative action, and, by veto, make a two-thirds 
vote necessary to preserve what a majority passed allowable as to the entire bill, 
but inapplicable to a unit composed of divers complementary parts, the whole 
passed because of each.’’™ Such an interpretation would, furthermore, furnish 
the President with almost unlimited power. In the example cited above the 
appropriation for the Phoenix school might be vetoed merely because the Senators 
or Representatives from Arizona had disagreed with the President on World 
Court or bonus issues. When one considers that four of the big appropriation 
bills of the last session were not approved by the President. until after Congress had 
adjourned, one can appreciate the danger a Congressman would run by incurring 
the displeasure of the President. Every single individual item of interest to his 
particular district or State could be deleted, and if Congress had adjourned there 
would be no opportunity to restore the vetoed items. 

“These objections to the proposition are fatal to it. They are apparent on the 
surface of the question; but he knows but little of human affairs and has but little 
experience of the unseen and invisible consequences of political empiricism, who 
does not shrink from trying this experiment, which, once adopted cannot be 
recalled; and the operation of which in the machinery of the Government is con- 
cealed from our knowledge; especially when the proposition disturbs the balance 
between executive and legislative power over money, and vests in the former a 
controlling authority over the action of the latter, unknown in our constitutional 
history and dangerous to the equality of right and privilege, or burden and 
benefit of the members of our Union.” ® 
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STATEMENT BY FRANK W. Prescott, Heap or THE ADOLPH 8S. Ocus DEPART- 
MENT OF GOVERNMENT, THE UNIVERSITY OF CHATTANOOGA, CHATTANOOGA, 


TENN., ON THE ITEM-VETO POWER OF THE GOVERNORS IN THE AMERICAN 
STATES 





In a recent statement President Eisenhower urged that the Congress ‘‘take 
action that will grant the President the power now held by many State governors 
to veto specific items in appropriation bills,’”’ as one of a series of procedural 
reforms which in his judgment would achieve ‘‘an improved budgetary situation 
and greater efficiency in our Government.”’! Thus, a time-honored fiscal device 
has once again been revived, but before action is taken it would seem proper for 
your committee to review all the relevant facts as to the experience of the several 
States with the gubernatorial item veto. The following brief survey of the evolv- 
ing veto mechanism in the States and two Territories is designed to measure and 
evaluate tie exercise of the veto in recent years.? 

The item veto principle first found expression in the Constitution of the South- 
ern Confederacy of 1861. Its financial provisions reflected an admiration for 
the British cabinet system and executive initiative of the budget, with the over- 
all objective of securing greater harmony between the legislative and executive 
branches. Proposed expenditures originated with the President, and Congress, 
with two minor exceptions, was forbidden to initiate appropriations unless auth- 
orized by a two-thirds vote of both Houses. In order to defend his budget esti- 
mates, the President was authorized ‘‘to approve any appropriation and disapprove 
any other appropriation in the same bill,’ with the further stipulation that in 
signing the bill he should specify which sections were disapproved and return a 
copy, with his objections, to the House in which it originated, where on reconsid- 
eration the same procedure obtained as in case of other vetoed bills. 

Owing to the abnormal conditions incident to the prosecution of the war, 
President Davis never exercised the item veto. But this unique contribution 
to American public law was not lost. For Georgia (1865) and Texas (1866) 
copied the item-veto provisions from the Constitution of the Confederacy into 
their new basic laws, and within a decade of the first adoption, nine States fol- 
lowed. With 1 exception all of the new States entering the Union, and many 
of the old ones, gradually fell into line—Tennessee in 1953 being the last in a list 
of 39 States which have granted this power to their governors.‘ 


























EFFECTIVENESS OF THE VETO POWER 





From the viewpoint of formal constitutional provisions, the effectiveness of the 
veto power as a means of control over legislation mainly depends upon the time 
allowed for consideration of bills by the governor, the number of votes required 
to override the governor’s objections to a measure, the rules governing the pocket 
veto, and the power to veto specific items in appropriation bills. The key factor 
in the determination of whether the governor has strong veto powers is the exist- 
ence of the requirement of two-thirds of the elected members of the legislature to 
override a veto. In a majority of the veto States (24) the vote required is two- 
thirds of those elected; in 11 States the fraction is two-thirds of the members 
present, and in Virginia, two-thirds of those present including a majority of 
elected members. From about the middle of the 19th century, the trend was 
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almost invariably toward strengthening the governor’s control over legislation 
until today there are 30 States, or 63 percent in the category of strong gubernatorial 
powers. Accessions to top rank in the past 40 years has been owing mainly to 
the adoption of new constitutions or cognate amendments embracing the item 
veto. or example: Massachusetts in 1918 adopted the specific veto, the power 
to reduce parts of appropriations, and the authority of the Govestair to recommend 


amendments to enacted bills; similarly the 1947 New Jersey constitution increased 
the fraction from a majority to two-thirds, extended time for consideration of 
bills to 10 and 45 days (during and after adjournment), and added the power to 
reduce appropriations, while Tennessee increased the time factor and added both 
the item veto and the power to reduce supply bills, while retaining the majority 
fraction to override. 


EXPERIENCE WITH THE ITEM VETO 


As indicated above, the item veto was originally provided for the dual purpose 
of overcoming the inadequacy of the ordinary veto when applied to supply bills, 
and to serve as a counterpart of the executive budget. At the outset, the device 
was designed to check improper or unconstitutional grants of money, but in the 
course of time it has been variously employed to eliminate inconsistent or duplicate 
appropriations, to adjust budget items in order to avoid conflict with special 
appropriations which may accomplish similar results in consonance with better 
administrative practices, and more significantly, this type of veto came to be 
justified on the general grounds of economy. Some governors took immediate 
advantage of their newly acquired powers, while others used it sparingly or not 
at all. ‘Reconstruction governors’ in Georgia and Texas eliminated small 
amounts at first and increased the excisions beginning in 1869 and 1871, justifying 
their actions on grounds of public policy and economy.' “In itself,” says one 
writer, “this did not constitute a major concession * * * but significance lies in 
the fact that this provision provided the one additional power necessary to make 
the veto a potential legislative stick in the hands of any governor inclined to 
use it.’’ ® 

The extent to which State governors have exercised their veto powers over 
appropriations is shown in the accompanying statistical tabulations. In table 
1 the 4 States represented were chosen mainly because of the availability of 
recorded data covering approximately a half-century, and on account of relatively 
comparable constitutional provisions in 3 of them. It will appear that Nebraska 
Governors used the item veto rather vigorously down to 1914 but there was an 
evident slump in their efforts to economize by this device during the following 
16 years. A brief flurry of activity was displayed during the depression of the 
thirties. For the whole period under study, in none of the 17 instances did item- 
ized deletions reach the half-million-dollar mark; even the 1929 reduction refers 
to the net amount after $470,000 had been restored by a judicial decision that 
ran counter to the Governor’s contentions. The major objects of governors’ 
disapprovals were institutions, miscellaneous claims, and various items of expen- 
ditures deemed by them to be extravagant. Since 1939, the item-veto device 
has become “virtually a nullity,” according to a close observer of the Nebraska 
scene. Constitutional limitations and comprehensive budgeting embrace prac- 
tically all appropriations within the budget bill which are not subject to executive 
veto. This observer adds: 

“Presumably, the item veto would still apply to any appropriations not con- 
tained in the general budget bill, but virtually all appropriations in Nebraska are 
so included.” ? 





5 Georgia issued the Nation’s first item veto with a minuscule $2,000 deletion, but in 1871 the Governor 
lopped off $508,000 of a total $736,000. Subsequent use of this device in Georgia was extremely rare. In 
Texas, the Governor disapproved 2 items in the amount of $224,800, and the item veto has since been used 
to good advantage. See this writer’s article in Georgia Historical Quarterly, supra. Governors in Mis- 
souri, New York, Pennsylvania, Michigan, and Wisconsin took early advantage of the device while the 
timelag was 15 years in Illinois (1884-99, and 20 years in Nebraska (1875-95). 

6 Glenn R. Negley, The Executive Veto in Illinois, in American Political Science Revue, vol. 33 (December 
1939), p. 1052. 

7 Letter to the writer dated October 9, 1952, from the late Dr. Roger V. Shumate, director of research 
Nebraska Legislative Council. 
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TaBLE 1.—Ezercise of the item veto of appropriations in selected States from date 
on which it was first used 
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902, 828 100 | 109, 416, 815 84 73, 505, 686 | 76 | 24, 262, 937 


1 Includes special session, 1942. 


Source: Messages and Proclamations of the Governors of Nebraska (4 vols., Lincoln, 1941-42); Floyd C. 
Shoemaker and others, editors, The Messages and Proclamations of the Governors of Missouri (15 vols., 
Columbia: Missouri Historical Society, 1922-50); Missouri Session Laws; Niels H. Debel, The Develop- 
ment of the Veto Power of the Governor of Illinois (University of Illinois, 1917); Illinois Blue Book (1919-31); 
Veto Messages of the Governors of Illinois (1933-55); Michigan Senate and House Journals. 


Although Missouri’s Constitution exempts appropriations for the public schools 
and debt service from the item veto, the other relevant provisions together with 
the fact that a large proportion of bills are considered by the governor after 
adjournment of the legislature, makes him an important element in the legislative 
process. An amendment to the constitution in 1952 provided an extra session 
for the consideration of disapproved measures, but at all events few vetoes in 
this State have been overridden. 

The salient fact to emerge from this State’s experience is the extraordinary 
consistency with which the item-veto power has been employed. For with the 
exception of 5 years since the turn of the last century, there has been a continuing 
series of itemized deletions which constitute an unbroken line of vetoes from 1917 
to the present. This record of systematic, and sometimes drastic use of the par- 
tial veto is matched only by New York State (1895-1930), and for the present 
century by the Commonwealth of Pennsylvania. 

Owing to rapidly increasing costs of government beginning in the first decade 
of this century, and the mercuric rise of appropriations after the First World 
War, legislative overappropriation became endemic, and lacking even the rudi- 
ments of an adequate budget system, more responsibility for maintaining treasury 
balances was placed upon the governors’ shoulders.’ Failure to enact an executive 





8 A sample of editorial opinion indicates that legislative extravagance was not a novelty in Missouri- 
The governor’s warning against overappropriation fell on deaf ears. In 1911, Governor Hadley showed 
appropriations would exceed revenues by $200,000. ‘‘Overspending is mighty dangerous, for the legislature 
= — and then passes the buck to the governor to struggle with it.’ St. Louis Globe Democrat, 

arch 9, 1911. 
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budget law in 1925 led to more reliance upon both the veto and the withholding 
of authorized expenditures from spending agencies by informal agreement. For 
example, in this same year (1925) itemized vetoes and impoundments amounted 
to $6.5 million; in 1931, the governor cut back by veto and withheld more than 
$5 million, or 25 percent of grants to certain agencies. The governor explained 
that he was unable to dig deeper into individual items because he had “no power 
to veto part of an item.’”’ This defect was remedied by constitutional amend- 
ment and the long overdue budget system was enacted in 1933 which gave legal 
sanction to the withholding practices already established.* Moreover, the exten- 
sive constitutional revisions, effective in 1945, made still more drastic limitations 
on appropriations and spelled out the power of the governor to control the rate 
of and to reduce expenditures by administrative action.” 

A more extensive arrangement of the Missouri figures may be found by con- 
sulting the appendix, table A. In the period under review there were 100 bills 
which were item vetoed, or about one-eighth of all disapprovals. Of perhaps 
more significance than the dollar volume of vetoes is the relationship between 
itemized deductions and the original appropriations from which they were taken. 
A glance at the table will disclose that there were only 4 years in which the per- 
centage of vetoed items was less than 1 percent. Exclusive of 1895, 1897, 1929 
and 1951, the range was from 1.7 to 79.7 percent; for the regular sessions the 
overall average was 15 percent. These percentages obviously do not include 
the appropriations which eluded the chief executive’s paring-knife, hence the 
proportion of deletions to total State budgets is considerably smaller. Unlike 
the other States in table 1, Missouri governors have not used the veto power 
extensively over single appropriations, only seven of such measures in the amount 
of $1,151,750 were vetoed outright. Many others were vetoed on economy 
grounds in indeterminate (‘‘sum sufficient’) amounts. For more than half a 
century, therefore, the governors of Missouri have been able to eliminate excessive, 
wasteful and illegal appropriations without seriously jeopardizing the safety of 
essential services. As a retrenchment device, the item veto in this State has 
been a very useful tool. 

The veto provisions of the Illinois constitution of 1870 and the item veto 
amendment adopted in 1884 added materially to the governor’s powers as com- 
pared with earlier organic laws. A two-thirds vote was required to override, and 
the governor had 10 days (Sundays excepted) whether to sign or veto a bill. 
There is no “pocket veto.” All bills which are presented to him during the 
sessions become law unless signed, and if the legislature, by its adjournment 
prevents the return of a bill within the time allowed, he must file it, with his 
objections in the office of the secretary of state. Since the vast majority of bills 
arrive on the governor’s desk within the last 10 days of the session—about 75 
percent of them—a postsession veto becomes absolute. Only three vetoes have 
been overridden in I[llinois since 1870. 

Exercise of the item veto in Illinois began with a fairly modest disallowance 
of $99,000 in 1899. The next 20 years marked a rise in State appropriations 
from $12.5 million to $170 million, while the item vetoes increased over fourfold. 
During this formative period two governors attempted to reduce parts of biennial 
appropriations, or by disapproving one of the sums allowed “per annum,”’ both 
of which practices were held unconstitutional by the State supreme court." 

A powerful department of finance and an executive budget system accompanied 
the administrative reorganizations of 1917 made under the leadership of Governor 
Lowden, but these new administrative patterns did not supplant the use of the 
veto power over either items or single appropriation bills. During the twenties 
and especially in the thirties governors exercised their veto powers aggressively. 
At the low ebb of depression, Governor Horner was constrained to use his veto 
power to check legislative eagerness to cut certain judicial and administrative 
salaries deemed unreasonably below horizontal pay-cuts made by law. With 
partial economic recovery, more fat had to be trimmed off appropriations. In 
1937 and 1939, for example, despite tighter budgeting, several appropriations 
slipped through the administration’s net and were either deferred or pared down 
by means of the item veto." 


* Shoemaker, op. cit., vol. 12, pp. 270ff; vol. 13, pp. 61-68, 138-142. 

” That exemption of public school appropriations from veto may sometimes raise serious budgetary 
difficulties, was shown by an unprecedented specific appropriation of $2.5 million in addition to the ear- 
marked funds, to which Gov. Phil Donnelly objected, but at that time was powerless to prevent. See his 
item veto message on H. B. No. 484 in Missouri House Journal, vol. II (1947-48), pp. 2172-2175. 

" Fergus v. Russell, 270 Tl. 304 (1915). 

12 Veto messages of Gov, Henry Horner, 1933-39, passim. 
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During the period of World War II and for a few of the post-war years, the 
item veto was held in abeyance. A few duplications and minor items were 
vetoed in 1945. 

The advent of Adlai Stevenson to the Governor’s chair brought the item veto 
power into sharp focus. Here we enter the era of billion-dollar biennial budgets 
and large numbers of ‘“unbudgeted requests” not included in the Governor's 
estimates were made to the legislature. Some of the latter were based upon pro- 
posed tax increases and an anticipated rise in the volume of State revenues, 
In 1949, the Governor’s itemized deductions reached unprecedented levels, but 
only some $1.5 million of the $15 million represented actual economies because 
the remainder comprised duplicates of authorizations hitherto approved during 
the session. The situation in 1951 differed somewhat from the immediate past 
in that the Governor confronted a predominantly Republican assembly. Again 
we discover that of the items vetoed, nearly half ($15,627,197) were duplications, 
but several others represented actual savings. Perhaps the most publicized veto 

yas an item carrying $14.3 million to provide a cost-of-living increment to old-age 
pensioners. According to the Governor, its sponsors had made no accompanying 
move to sustain the additional outlays by new taxes, and existing law afforded 
periodical living cost readjustments. Wrote the Governor: 

“T can only assume, therefore, that the authors of this transparent political 
gesture were more concerned with raising the hopes of our aged dependents than 
their incomes. Perhaps such cynicism is good politics but it seems to me cruel 
as well as fiscally irresponsible—and, may I add, futile, to the extent that it was 
political intimidation of the Governor. Had the purpose been philanthropic 
rather than demagogic, the authors would also have at least covered the recip- 
ients of other forms of assistance. But the others, the dependent children and 
recipients of general relief, are not organized politically, as some have pointed 
out.’’ 13 

Though not shown in the table, vetoes of single appropriation bills in Illinois 
from 1921 to the present were nearly equal in total amount to those items vetoed 
(i. e., $68.9 million and $69.4 million, respectively), and in this connection Govy- 
ernor Stevenson disallowed a total of more than $15 million during his term, 
chiefly related to a multitude of public works projects and aid to sundry private 
groups.'* These somewhat spectacular clashes of opinion over spending policy 
invite analysis as to the efficacy of the veto power in this State. We may perhaps 
speculate whether some of the supply bills would have been enacted had the 
Governor lacked the item veto. We may also raise the question whether the 
veto was merely a quicker and more convenient method of limiting appropriations. 
One may hazard the opinion that some appropriations were enacted in order to 
discover the strategy which the Governor would employ to defend his budgetary 
position. Had he failed to do so, would this have opened the sluiceway to an 
engulfing flood of public spending? 

Upon closer analysis of recent financial history in Illinois we find: (1) That 
several of the vetoed expenditures were made by administrative decision without 
specific legislative appropriation in the event dedicated revenues remain stable; 
(2) the Governor’s allotment controls over his own agencies are more effective 
than vetoes since they can be exercised flexibly on a continuing basis throughout 
the entire fiscal period; and (3) on capital outlay projects some appropriations 
have been made subject to release by Executive order.' 

Taking the veto record of the Illinois Governors as a whole we may conclude 
that the item veto has been an effective device. More recently, it has played a 
limited part in budget balancing, and it remains a reserve weapon of considerable 
value to be used in cases of last resort. 

Adopted in Michigan in 1908, just prior to the ‘efficiency and economy” 
movement in the States, the item veto was used vigorously albeit rather haphaz- 
ardly until its scope was curtailed by judicial interpretation in 1931, when the 
State supreme court forbade the Governor to reduce items in an appropriation 
bill. Despite this curtailment, the item veto was exercised during the depression 
with considerable success. As an emergency stopgap measure, the legislature 
thereupon delegated to the Governor power to prorate and reduce appropriations 
by administrative action if income did not match outgo. This prorating power 
established by statute seems to have been helpful as a temporary retrenchment 


13 Messages of Adlai E. Stevenson, Governor of Illinois on Senate and House Bills Passed by the 67th 
General Assembly of Illinois (1951), pp. 40, 41. 

14 Tbid., pp. 18-19, 95-96. 

15 On fiscal controls reliance has been based upon: Dlinois Commission to Study State Government, 
Report (1950), pp. 71-75, and an objective analysis by Dr. Jack F.. Isakoff, director of research, Illinois Legis- 
lative Council, in letter to the writer, September 30, 1952. The period since 1953 discloses fewer itemized 
deductions, but a larger volume of single appropriations vetoed outgright. 
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mechanism, although Perkins is of the opinion that ‘‘* * * in Michigan it has 
been perverted to enable the legislature to place its responsibility of balancing 
the budget on the shoulders of the Governor.” In addition, this same authority 
believes that the budget should be passed in a ‘‘single package’’ and be given 
priority over special appropriations, excepting in clearly demonstrated emergencies 
declared by the Executive. Salutary results should follow when the Executive 
power with respect to the item veto is enlarged to enable him to reduce as well as 
to strike off individual items.” 

The veto power in Pennsylvania is of primary importance to this study because 
of the remarkable development of the item veto from the tentative action of a 
governor in 1885 in reducing an item rather than completely excising it from an 
appropriation bill. This practice was upheld in the well-known case of Common- 
wealth v. Barnett,'8 in 1901. Sinee that time the governors of Pennsylvania have 
assumed positions of command in financial legislation. This was due partly to 
the consistency and magnitude of the exercise of the veto power. Of further 
significance is the fact that, for at least half a century the governors of Pennsyl- 
vania have had an almost absolute negative control over legislation in general. 
For only one bill has been repassed over a veto—and this single exception in 1923 
was by consent of the Governor who acknowledged that the veto was an error.'® 

A brief survey of the figures at various periods shows why Pennsylvania is in 
the top bracket of “item veto States.’’ Including both full and itemized reduc- 
tions, in 1913, the Governor vetoed more than $21 million; in 1931, the figure was 
$61.7 million; in 1941 a reeord total was $63.9 million; and in 1955 it was $18.8 
million. In only two bienniums of the intervening years did the vetoed appro- 
priations amount to less than $5 million. It should also be noted that itemized 
reductions were ordinarily larger than for the total of appropriations vetoed 
outright (an average of about 60 percent were reduced in 25 years). Generally 
speaking, the governors have cut back some of the increases made by the legisla- 
ture upon his original budgetary requests. A comparison between total budgets, 
appropriations passed, and the amounts vetoed and approved appear in the ap- 
pendix, table B. It is interesting to note that of the total amount of appropria- 
tions vetoed during the period under study, more than half resulted from reduc- 
tions, rather than complete rejection, of the items disapproved. 


TABLE 2.—Exzercise of the item veto in Pennsylvania, 1931-55 








Number | | Number and amounts | 
of appro- | Number Amount | ofappropriation bills | Total 
Years priation | ofitems | reduced by | vetoed in full | amounts 
bills reduced | the Governor}... => sss} SCVetoed and 
item | | reduced 

vetoed or | | | Number Amount 

reduced | 
Bl peniernsincenearenrommnscninbanseaneeetiigenases pensone ree 
CS a om 16 35 | $8,913,431 | 64 $52, 759, 821 $61, 673, 252 
=e 10 19 6, 028, 875 22 39, 350, 475 | 45, 379, 350 
i cnkiewasanon paihinensn 31 68 | 39,078, 100 | 18 911, 533 39, 989, 633 
Kins hve mdtths aioael aisuon! 10 | 26 | 8, 391, 266 | 6 | 83, 140 8, 474, 406 
1930-41.......... finsisvke ei 15 21 | 8, 061, 350 18 | 2, 267, 376 10, 328, 726 
ee 28 33 | 51, 350, 024 | 23 12, 595, 700 | 63, 945, 724 
1943-45........ axiou nal 14 18 2, 697, 400 | 21, 1, 572, 639 | 4, 270, 039 
ahead dete eciicncende neers 33 35 | 19, 852, 200 | 22 2, 062, 850 21, 915, 050 
hist onmiphotmiee i 18 28 8, 615, 300 | 14 7, 826, 490 | 16, 441, 790 
a ml 16 21 , 288, 000 17 1, 855, 000 | 3, 143, 000 
ee oa 9 | 7 2, 569, 000 3 | 243, 920 | 2, 812, 920 
ee ee 16 13 1, 423, 137 7 | 485, 000 | 1, 908, 137 
Dl btid i ccuiemdstiedipeuwtia | 8 15 7, 658, 650 4 | 11, 165, 116 18, 823, 766 

Oi wutledthastussanes 224 | 339 | 165, 926, 733 239 133, 179,060 | 299, 105, 793 





Source: Pennsylvania Budget Circulars, No. 100, for respective years; reports by Dr. Edward B. Logan, 
budget secretary for the years 1931-51; and Mr. Andrew M. Bradley, budget secretary for subsequent 
bienniums. 


' Perkins, op. cit., pp. 76-77. 

17 Thid., p. 185. 

18199 Pa. 161, 48 At. 976 (1901). 

19 Wells, op. cit., pp. 784-785; Joint State Government Commission of the General Assembly, Common- 
wealth of Pennsylvania, Report * * * (on) The Organization and Administration of Pennsylvania’s State 
Government, Harrisburg, Pa. (January 1941), p. 218. 
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While Pennsylvania governors have long had executive budgets, and they are 
well endowed with power to defend their positions, McGeary observes the inability 
of legislatures to schedule their workloads in such manner as to pass appropria- 
tions in time to reconsider the action of the Governor if this should become neces- 
sary. The methods now in effect, according to this acute observer, tend to dis. 
courage legislative responsibility for money bills, for it is easier to pass the job of 
retrenchment on to the Governor than to do the work themselves. ‘‘Indeed,” he 
adds, ‘‘“one may wonder that larger appropriation bills are not presented to the 
Governor for his whittling’’.2° Another well-informed person who has observed 
the legislative scene in Pennsylvania is of the opinion that it was not altogether 
certain that the Governor’s veto power acts as a positive deterrent upon legisla- 
tive spending habits, but he supported the idea that the Governor should have 
such power “‘to safeguard a balanced budget,’’ and the reduction of items ‘“‘* * * 
provided a needed flexibility in departmental grants.” 2! 

We may well conclude this exchange of views by the testimony of a former 
rofessor in the Wharton School of Finance, University of Pennsylvania, and 
or 25 years, budget secretary of the Commonwealth who writes as follows: 

“The power of the Governor to veto specific items of appropriation bills is 
essential in Pennsylvania. The constitutional debt limit prohibits deficit spending, 
but the legislature is not required to provide additional revenue for appropriations 
in addition to those reeommended by the Governor. Therefore, the Governor is 
required to resort to the item veto in order to meet his responsibilities under the 
constitution. ’ 

“The item veto has certain advantages which make it a desirable tool aside 
from its constitutional necessity. It centers responsibility for the budget on the 
executive branch, it is a safeguard against ‘riders,’ and it affords opportunity for 
the exercise of selective economy.” 2 

When governors of Pennsylvania veto special appropriation bills they ordi- 
narily state that ‘‘no provision has been made in the budget for this appropriation.” 
When reductions of items are made, governors in this State are content to employ 
the cryptic expression: ‘I withhold my approval from the remainder of said 
appropriation because of insufficient State revenue.” 

A final roundup of the data for all States and two Territories is contained in 
table 3. It will be noted that the figures are complete from 1945 to 1951, inclusive, 
but for some of the later years it has been impossible to assemble all of the amounts 
within the time allowed to make this report. It seemed more feasible to make 
some attempt to give a partial view than to omit the compilation altogether.™ 
With these limitations fully understood it will be seen that governors of at least 
30 jurisdictions have exercised their veto powers with varying degrees of intensity 
during the decade 1945-55, inclusive. In a majority of instances the figures 
speak for themselves. Special considerations in several of them seems to justify 
some clarification at this point in our discussion. 


2% McGeary, op. cit., pp. 943-946. 

11 Leonard P. Fox, executive director, Pennsylvania State Chamber of Commerce, letter to the writer, 
October 7, 1952. 

2 Dr. Edward B. Logan, letter to the writer, January 7, 1953. 

38 Much of the material has been collated firsthand, or in the Library of Congress. Further accessions of 
data will be obtained by questionnaire. 
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In Arkansas, Governor Laney used the item veto to check deficit spending by 
the legislature.* Similarly, though on much larger scale, California has used both 
the item veto and the power to reduce which was found so effective in Pennsyl- 

yania. During Gov. Earl Warren’s terms beginning in 1943 these powers were 
used not only to check unwarranted expenditures, but also at various times to 
correct certain defects in legislative action. For example, he made reductions 
in budget items to avoid conflict with special appropriation measures which accom- 
plished the same results in a more desirable way. As we have noticed in several 
other States, full vetoes are often as significant in the aggregate as are piecemeal 
reductions. As shown in the table (see appendix, table C), Warren’s record, 
1943 to 1950, inclusive, show a total of $31.3 million in outright vetoes of single 
bills, and $46.6 million in reductions,?5 while his successor did not use the item 
veto, he disapproved 34 supply bills in 1953-55 in the amount of $28 million. 
California governors have on the whole used this device sparingly, for in 45 years 
from 1905 to 1950, only 163 items have been vetoed or reduced, in addition to 
single appropriations. 

Governors of Alaska have used their veto powers conservatively while the chief 
executives of the Territory of Hawaii have actively exercised the item veto for a 
long period of time and in relatively large amounts in recent years. In Kansas, 
the device has been used sparingly since 1923, accounting for slightly more than 
20 percent of the total number of vetoed bills. These were almost evenly divided 
between the regular or general appropriation items and those embracing miscel- 
laneous claims.” 

Louisiana is a good example of a State in which this device was not exercised 
for many years, but was abruptly revived at the hands of a reformist governor 
In 1942, a factional discord between the legislature and Gov. Sam H. Jones, 
resulted in the veto of 97 items in the general appropriation bill amounting to 
some $53 million. The record of Gov. Earl Long in 1948 represents a veto of 
duplicated bills, but those of 1950 were economies forced by this method.” 
Though exercised rarely in Maryland, from constitutional limitations, Governor 
McKeldin vetoed 3 items carrying $504,000.22 Massachusetts governors have 
used their item veto and reduction powers over appropriations in eight separate 
sessions since it was adopted in 1918. In 1949 and 1950, Gov. Paul Dever’s item 
vetoes were for ulterior purposes in that they referred to distribution of certain 
earmarked revenues, and to mandated interfund transfers to which he objected 
on policy grounds. He also disapproved of two single appropriations for a total 
$1,025,000 in 1950, His administration was not otherwise noteworthy for 
economy.”* 

In the veto and disallowance of $48 million of the total amount for Missouri 
in 1945, Gov. Phil Donnelly objected to two bills which transferred this amount 
from general to a postwar reserve fund. This, he said, was unconstitutional, 
because it was general legislation included in an appropriation bill. 

After the adoption of a new constitution for New Jersey, Governor Driscoll 
wrote: “‘Although the new item veto, including the power to reduce as well as 
veto in entirety will be sparingly used, the Governor attaches great significance 
to it.” *! This prediction has been carried out, for the item veto has been used 
but once under New Jersey’s new basic law. In 1955 Governor Meyner excised 
39 items in a single bill in the amount of $1.3 million. 

The only instance of exercise of this power in the long tenure of Gov. Thomas 
E. Dewey in the State of New York was in 1947, in order to correct ‘‘inadver- 
tencies’’ of $22,500 in a salary schedule. Although several constitutional provi- 
sions in New York tend to limit the scope of the item veto, the chief reason for 
Governor Dewey’s inactivity in this field was that the legislature has not amended 


** He warned the legislators that he would refuse to sign ‘“‘any measure that will overdraw our accounts.” 
Quoted from manuscript of Prof. Daniel R. Grant’s doctoral dissertation at Northwestern University on 
The Role of the Governor of Arkansas in Administration, by permission of Dr. Grant. 

25 In 1945, 2 bills each calling for $12 million in highway expenditure were each reduced in half, and ap- 
proved in that form: see ch. 952 and 8S. 608. Subsequent figures from California Department of Finance, 
Summary of Financial Legislation Enacted by the Legislature. 

% Dr. Frederic H. Guild, director of Kansas Legislative Council kindly supplied the figures and comment 
for his State. From 1925 to 1951 items were vetoed from 22 regular and 24 miscellaneous appropriation 
bills. The item veto was not used at all in 7 of the 16 sessions. 

27 See act No. 266; for 1947, see Louisiana House Journal, p. 1669 on house bill No. 117, and house bill No. 
777; for 1950, acts Nos. 404-410, and act No. 452. 

% Titles and Veto Messages of Bills Vetoed (1953), p. 46. 

2° Messages in house No. 2528 (1949), house No. 2609 (1950) furnished by Dennis A. Dooley, Massachusetts 
State librarian. 

30 “Tt is well settled,”’ wrote the Governor, ‘‘that general legislation cannot be included in an appropria- 
tion bill.””. Missouri House Journal (1945), pp. 4721-4722, on house bill 1026 and senate bill 15. 

31 Quoted by Leslie Lipson, The Executive Branch in New State Constitutions, Public Administration 
Review, vol. 9 (winter, 1949), p. 15. 
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his budget bills. Riders are enjoined, and special appropriations must be enacted 
separately, each for a specific object. Without the Governor’s sponsorship such 
measures have had little chance of passage.*? 

In 1949, Beauford H. Jester, Governor of Texas, was confronted by over- 
appropriations of the revenues, so he vetoed all of the items in the schedules of 
the bill which provided for State hospitals and special schools amounting to more 
than $17 million for the second year of the biennium, leaving sufficient funds for 
the operation of these functions for the first year. Governor Jester died a few 
days after adjournment of the legislature, and his successor, Gov. Allan Shivers, 
called a special session in 1950 which provided not only for these institutions, 
put also enacted new taxes to pay for additional outlays for permanent im- 

rovements.*%% 

Acting under the new item veto amendment of 1953, Tennessee’s youthful 
Governor, Frank G. Clement, quickly made use of both the item veto and its 
correlative power to reduce. He sliced off $200,000 for the biennium in the 
forestry division which the legislature had increased beyond this agency’s own 
requests, and struck off 3 line items from the same general appropriations bill. 
He also struck 33 items from the miscellaneous appropriations bill. Exclusive of 
3 indeterminate items, the total for the biennium was $2,514,524. Though some- 
what beyond the period under study, one should also include Governor Clement’s 
1957 vetoes, by which 2 items were reduced and 32 others deleted from the 
aggregate of miscellaneous appropriations. The total of items vetoed and 
reduced for both sessions was $3,055,688. Thus, Tennessee got off to a flying 
start in the employment of the item veto.* 

During the two terms of Utah’s Governor, J. Bracken Lee, the item veto and 
expenditure control by administrative means were of such magnitude that the 
Governor gained nationwide publicity in his stubborn efforts to maintain budget- 
ary equilibrium. Lacking the power to reduce specific items of appropriations, 
the Governor made unprecedented deletions of more than $3.8 million, or 7.2 per- 
eent of all authorizations, which were still $5 million in excess of his original 
budget. This emphatic employment of the veto power was followed by legal 
and political repercussions of considerable size, which carried into subsequent 
sessions of 1951 and 1953. According to the Governor, most of the agencies, in- 
cluding the higher institutions of learning had “padded”’ their estimates, and when 
a hostile legislature raised the appropriations, he was compelled to act in order to 
keep the State solvent. Though some of his vetoes struck out items in the State 
agricultural college, later ruled unconstitutional by a State district judge, the 
administrative heads of the educational institutions and others were called in and 
a compromise was arrived at, with ultimate savings of some $1 million.* 

The issue was joined in the 1951 session when Governor Lee chopped off 26 
items from the general supply bill totaling $16.8 million, but the legislature 
reinserted most of the disapproved items in the supplemental appropriations, 
and they met the same fate that befell their predecessors. All of this budget 
cutting made necessary a convening of a special session before the end of the 
biennium. By 1955, the Governor, was given a legislature controlled by his own 
party, although this change in political complexion did not alter the public demand 
for more State spending. No items were vetoed at this session.** The veto rec- 
ord for the neighboring State of Washington is quite in consonance with the fig- 
ures given for the past quarter century in that State (see appendix, table D). 
Here we find not only appropriations were vetoed in fairly large amounts, but 
also an average of eight bills of general legislation were partially vetoed at each 
session during these years. The large sum vetoed in 1953 consisted chiefly of 
duplications, only some 50,000 was actual savings.*? The veto of 30 items in 


82 New York Constitution, art. IV-A; Frederic C. Mosher, The Executive Budget, Empire State Style, 
in Public Administration Review, vol. 12 (spring, 1952), p. 81. 

33 Messages in Texas, House Journal (1949), p. 1755; House Journal (1950), pp. 13-15, and supplement, 
pp. 1-42. The total finally appropriated for 1950-51 was $20,387,128. Data kindly supplied by Miss Doris 
Connerly, legislative reference librarian, letters to the writer, December 4, 1952. 

% Tennessee, Public Acts (1955), chs. 229, 230; Public Acts (1957), ch. 300 

% Salt Lake City Tribune, March 22 and June 30, 1949; the writer interviewed Governor Lee on July 28, 
1955. The Governor also agreed that the University of Utah’s suit against the board of examiners was 
prompted in part by the 1949 item vetoes—letter to the writer November 1, 1955. The university’s con- 
tentions that it was free from legislative and administrative supervision was lost in the Utah Supreme 
Court in 1956. See Richard L. Williams, Politician Without a Future, Life magazine, May 1, 1950; and 
Joe Alex Morris, The Stubbornest Man in Utah, in Saturday Evening Post, May 6, 1950. 

%* Mr. Harold W. Simpson, administrative assistant to Governor Lee, furnished me with photostat 
copies of the measures vetoed in the various years, 1949-55. In the interview, the Governor strongly empha- 
sized that economy and partisanship are not always the best of friends (i. e., the GOP legislators were just 
as vulnerable to pressure groups as were their Democratic counterparts. 

7 State of Washington, Senate and House Journals, 1929-49, and the Legislative Record, 1945-55. 
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the general appropriation bill in Wyoming in 1945 was 14.6 percent of the total} 
embraced in that bill, which seems exceptional in the light of the veto record 
in that State. 

Wisconsin was next to the last State in the Union to adopt the item veto in 
1930, and governors of that State have exercised it in most of the sessions singe 
that date. In four of these sessions, however, the legislatures rode roughshod 
over the governors’ objections, so that in this Midwestern Commonwealth, ag 
in Ohio, the item veto has been only moderately successful if measured by amounts 
and percentages of appropriations deleted.** 

Some concluding observations may be drawn from this somewhat cursory 
survey of the experience of the States with the item veto. 

(1) If the dollar volume of eliminated items is ruled out, the partial veto of 
appropriations was exercised more widely, if not more drastically in the 1920's 
and the early thirties than in more recent years. 

(2) The doubts which were cast upon it by Professor Wells in 1924 as a substi- 
tute for executive budgeting seem valid today. But the item veto is congnate 
to budgetary controls at present. 

(3) In some 10 or 12 States it is still used with no little success, and the fact 
that 30 States have used it at one time or another during the past decade is suffi- 
cient evidence that the item veto is not defunct. 

(4) Finally, even though 9 or 10 States that have such constitutional provisions 
do not employ this device, the partial veto of appropriations, combined with the 
power to reduce, still retains a measure of popularity as a “gun behind the door,” 
to be invoked when necessity demands it. 

(5) Although it may be premature to predict what Tennessee governors will 
do with their recently acquired weapons of fiscal control, its initial success might 
induce some of the other States which have not yet adopted it to promote this 
end by amendment. 

(6) Upon the basis of State experience and in some of the larger cities which 
have the item veto, the writer would endorse the item veto in principle for the 
President of the United States. 


APPENDIX 


List or TABLES 


Table A.—Missouri item veto record of the governors 1877-1955 

Table B.—Pennsylvania appropriations and vetoes 1931-49 

Table B—1.—Sample breakdown of Pennsylvania item vetoes from general fund 
(1951 session) 

Table C.—Exercise of veto powers by California governors, 1905-55 

Table D.—Exercise of the veto power in Washington 1929-55 

Table E.—Veto powers of mayors in cities over 5,000 

Memorandum: Judicial construction of the term “Item veto”’ 

Statement: Letter from Hon. Frank J. Lausche. 


38 Source for these data were from Legislative Journals. Complete data for Ohio at this writing is incom- 
lete. In the 1949 session the legislature overrode 4 items carrying $964,100 of the total $1,636,100 vetoed; 
n 1955, the legislature rejected all of the $421,000 vetoed. Despite this poor batting average see former 

Governor Lausche’s statement in a letter to the writer in the appendix. 
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ApprpENDIxX TABLE A.— Missouri item-veto record of the governors, 1877-1955 












































Percentages 
of original 
Year Governor Number | Number Amounts Original appropria- 
of bills | of items vetoed appropria- | tions which 
tion were item- 
vetoed 
SS ee bik 1 1 $70, 000 $4, 563, 282 1. 55 
SE iitgaccadesanadpnein 2 3 585 966, 496 . 06 
i ciemen Di cccccsconenns 1 2 2, 000 245, 830 .81 
i itccccooss RP xs asdnnnnnns diode 2 5 83, 400 4, 489, 085 1.85 
ae DE Dinca concemehidhos 1 2 30, 750 1, 896, 058 1. 62 
i bicmnens  sdkeda aiken gine 3 | 15 680, 048 4, 544, 77 14. 96 
a I tdlnck co cacasundbe l 11 163, 289 7, 161, 473 2. 28 
EE chi giann ....do mae 4 31 785, 230 21, 454, 636 3. 65 
1919.. Gardner.-_.._- J 4 39 1, 008, 114 12, 518, 429 8. 05 
ceca p eee ee 3 24 889, 431 17, 152, 949 5.18 
1923... sind dealia sunilieiniain 3 48 1, 497, 549 81, 520, 619 1.83 
RE i a niiwe hi Benne sah 6 109 3, 121, 010 27, 717, 472 11. 26 
eh nose : OS tid attimned a 2 26 115, 055 8, 897, 578 1.29 
OE iene OMe na cnn ccnntc~ 3 33 67, 389 92, 322, 695 -07 
awn aans= | ee séhe 3 45 2, 332, 269 10, 915, 614 21. 36 
1933-34. -.---- ae 5 61 611, 903 35, 455, 465 1.72 
ae AURA natin wn tet és 6 136 1, 460, 218 63, 515, 865 2.14 
ais tigese Gi teaxsincannns 7 4 | 31 2, 673, 642 52, 107, 877 5.13 
do wa weltiweat ad 3 35 1, 099, 768 39, 962, 167 2. 75 
as Sica catenin 1 19 96, 123 3, 356, 208 2. 86 
ih emaras Pll a esichsaiabeetalgt cies 8 114 1, 120, 087 68, 148, 694 1. 64 
1942-X ae Mies cncenannaeoan 4 12 5, 868, 817 7, 356, 634 79.77 
DR icnaas icndcdacandchanha goalie 4 10 3, 902, 373 56, 357, 219 6. 92 
1044-X ......-- <p LE cimscimiacdaie 1 3 23, 500 55, 000 42.7 
 atiicin dine RPE iniicncutdudeesen 2 6 48, 315, 000 113, 996, 696 42. 38 
1947-48__.....- son coecedunnsiieale 7 51 11, 036, 365 115, 122, 956 7.11 
i cchasssok PR ccdaviaccesecnsbeh 1 11 5, 560, 000 17, 378, 717 31. 96 
Ch dea asnae a aa ae 2 | 7 211, 194 219, 891, 589 .09 
1953-54 wall BOIS onccnsnnnnpabek 11 59 14, 385, 835 325, 593, 684 4. 41 
a eibedicicalcetin ideo ocucedntate 3 | 25 2, 205, 871 75, 831, 867 2. 90 
Appenprx TABLE B.—Pennsylvania appropriations and vetoes 
[Thousands of dollars] 
General fund Special funds 
Regular | | | Total ap- 
session | Total budget Amount Vetoed by | Per- | Approved by} Vetoed by proved 
for biennium} passed by Governor cent | Governor Governor 
legislature vetoed 
ousted | a | 
i tiewemawws $189, 697 213, 079 $19, 014 | 8.9 $147, 657 $42, 658 $341, 722 
i iacassininanmie 177, 297 229, 133 12, 214 5.5 142, 681 31, 862 359, 600 
cir ainesinarinden 279, 604 329, 731 39, 988 12.1 | 146, 724 1 436, 467 
i cele 378, 970 396, 420 8, 474 2.1 | kg } 583, 855 
a aitirenipasiinnes 349, 231 363, 003 | 10, 289 2.8 | 166, 812 | 40 | 519, 527 
Se 350, 880 390, 654 50, 926 13. 0 189, 353 | 13, 020 | 583, 855 
as 339, 694 377, 899 1, 770 5 125, 311 | 2, 500 | 501, 440 
1945_... én 510, 188 569, 074 21, 733 4.8 233, 990 | 182 | 781, 332 
ae 568, 564 633, 385 16, 442 2.6 | NI csi caianccsdaeciael 906, 349 
I cies sapeeasiibepsh 695, 219 767, 869 2, 931 4 | 349, 143 | 213 | 1, 114, 073 


Source: Gov 


sylvania. 





ernors’ Budgets and Supplements 1945-49; 


Budget circulars of appropriations made, approve 
and vetoed, 1941-49; other data from Dr. Edward B. Logan, budget secretary, Commonwealth of Penn- 
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AppENDIXx TABLE B—1.—Commonwealth of Pennsylvania veto items, 1951 session of 
the general assembly (general fund) 





Department and purpose of appropriation 


Department of Labor and Industry: 
Occupational disease compensation. --........- 
Second injury account...................-..-- 
Pennsylvania Fair Employment Practices 
Commission moral claims member and 
NN Ne ld, oc tei cus adeeb Whadawe 
Department of Military Affairs: 
State Veterans Commission, administration 
OU Gon etsce ocr icncsccdcunenne 
Department of Mines: 


Sealing abandoned coal mines_...............- 


Department of Property and Supplies: 
General State authority rentals. ._............ 
Department of Public Instruction: 


Revising the school curricula...._...........-- | 
Aid to financially handicapped school districts_| 


Annual 
GURONIE 6 .0di on ccss~du 
Department of Welfare: 
Pennsylvania hospital survey and construc- 
tion act......... ee a 
Administrative miscellaneous and commissions: 
Port of Philadelphia - 
Brandywine Battlefield Park Commission- 
State Tax Equalization Board -_- 
Senate: 
Salaries—50 senators -_._ 
Expenses, Senators baa 
House of Representatives: 
Members’ and Speaker’s extra compensation 
Expenses, Representatives ‘ 
Legislative miscellaneous and commissions: 
Local government commission. : 
Joint State government commission 


payments—public school building 


SUMMARY OF T 


Regular appropriations for 1951-53 
Deficiency appropriations for 1949-51 
Additional appropriations for 1949-51 


sb eicneinete aiid 


Stopgap Appropriation Act 45A deducted. 
Stopgap Appropriation Act 46A deducted. 
Stopgap Appropriation Act 41A deducted. 
Stopgap Appropriation Act 42A deducted. 


Stopgap Appropriation Act 39A deducted. 
Stopgap Appropriation Act 44A deducted. 
Stopgap Appropriation Act 37A deducted. 
*§ Stopgap Appropriation Act 43A deducted. 


“4 oom & ow we 


2 


| 








| 
| 


16, 169, 845. 00 | 
369, 327. 50 | 


913, 964, 377. 56 | 


Includes $3,500,000 Stopgap Appropriation Act 51A deducted. 


10 Includes $1,000 Stopgap Appropriation Act 47A deducted. 


11 Stopgap Appropriation Act 40A deducted. 





16, 169, 845. 00 
369, 327. 50 


907, 300, 957. 56 





] i 
Amount passed Amount ap- Amount vetoed 
by legislature proved by or reduced 
governor 

aul 
$1, 690, 000 $1, 650, 000 | 1 $40, 009 
27, 000 25, 000 22 000 
© SURE rretkesns cameos , 720. 
1, 400, 000 1, 300, 000 2 100, 000 
i 4 60, 000 | 50, 000 | 10, 000 
950, 000 | 830, 000 | 4 120, 000 
13, 194, 000 | 8, 194, 000 | 5 5, 000, 000 
102, 500 | 100, 000 | 6 2, 500 
1, 002, 000 | 1, 000, 000 7 2,000 
1, 000, 000 500, 000 500, 000 

1 
86, 610 78, 610 | #8, 000 
225, 000 200, 000 | 9 25, 000 
36, 000 | 32, 000 | 10 4, 000 
550, 000 | 500, 000 | 11 50, 000 
215, 000 | 151, 000 | 64, 000 
$45, 000 |...- et 45, 000 
1,041, 000 | 625, 000 416, 000 
187, 200 | Buen ealiee 187, 200 
4 30, 000 1, 000 29, 000 
350, 000 | 300, 000 | 50, 000 

HE GENERAL FUND 

$897, 425, 205.06 | $890, 761, 785. 06 | $6, 663, 420 





12 6, 663, 420 


12 This amount of $6,663,420 consists of $2,812,920 vetoed appropriations and $3,850,500 (!) to ("!) reductions 


because of stopgap appropriations. 


At 


Pard 
ae 


John 
Step 


Rict 
You 
Rol} 
Me! 
Ols« 


Wa 





mM of 


toed 
‘d 


ons. 


ITEM VETO 


91 


ApPpENDIX TABLE C.—Ezercise of veto powers by California governors, 1905-50 




















Number | 
| | Bills Bills appro- | Number | Amounts of 
Governor | Bills | over- pocket- | priation items ve- |Amountitem-| original ap- 
vetoed ridden | vetoed |billsitem-| toed or vetoed | propriation 
| vetoed or | reduced | 
| reduced | 
|. " a | 
Pardee: 1905... 8 0 | 115 0 | ween 
Gillette: | 
1907 21 | 0 | 273 | 4 (!) (1) 
1909_. 19 0 | 133 | 0 | 0 1... +00 <a en 
Johnson: 
1911 18 | 0 | 161 | 0 Oho ocainadas see 
1913 4 0 |} 429 | 0 0 | S 
1915 7 | 0 218 0 0 nm 
Stephens: | | 
1917_. 14 | 0 | 219 | 0 | 0 | " aie 
1919__ 2 | 0 | 215 | 0 6 b.. crested. 
1921 2 | 2 287 | 0 | Oi snkns eouieeiet Dae. 
Richardson: | | | 
87 | 0 | 324 | 1 | 49 | $1,170,050 | $5, 713, 320 
1925_... 89 | 0 | 430 | 210 | 10 | 443, 480 } 1, 085, 980 
Young: | 
1927 27 | 0 182 l 2 | 56, 600 279, 250 
1929 35 0 180 | 1 1 150, 000 150, 000 
Rolph: | 
1931 20 0 76 0 0 . 
1933__. 126 17 4 | 0 0 
Merriam: 
1935_. 21 | 0 239 0 SS = Di ieee slab 
1937 61 | 0 362 218 55 | 11,448,318 | 12, 845,318 
Olson: | | 
1939 145 5 132 23 11 | 77, 522 | 644, 563 
1941 54 8 92 l 1 |} 48, 527 | 475, 526 
Warren: 
1943 15 0 139 | 3 10 | 6, 424, 828 13, 248, 637 
1945 41 0 72 2 3 | 12,067, 665 | 24, 315, 719 
1947 51 0 124 | 8 8 16, 010, 946 | 40, 770, 969 
1948 0 0 3 22 7 11, 582, 500 22, 582, 508 
1949 24 | 0 86 2 2 | 550, 000 | 4, 939, 000 
1950 0 0 9 | 0 0 : 
Total 889 30 4, 504 32 163 | 59, 980, 436 127, 050, 782 





! Data not available. 
2 Indicates that item veto has been exercised over separate appropriation bills as well as over the budget 


bill. 


The number of individual appropriation bills vetoed outright and amounts therein not included in 


above figures. 


Source: W. W. Crouch and D. E. McHenry, California Government, Politics and Administration, p. 
108; California Legislature, Final Calendar of Legislative Business, 1945-50; item veto data checked by 
T. H. Mugford, chief of division of budgets and finance, in the department of finance. 


APPENDIX TABLE 


D.—Exzercise of the veto power in Washington 


Total full 


Number 


Number 


Number 


and of bills of gen- | of appro- | Number Amount 
Year partial vetoed | eral bills | priation | of items vetoed 
vetoes in full | partially | bills item 
vetoed vetoed 

1929 oe 83 74 5 4 53 $1, 386, 831 
1931__.-- be 74 69 2 3 40 1, 697, 460 
1933... - . 29 24 4 1 11 11, 784, 500 
1935..... 12 7 4 1 11 286, 390 
1937 __. 45 24 20 2 39 45, 689, 502 
1939_...... ae hawaii die 19 6 ll 2 19 295, 081 
i incitwi: ste cian — a 38 23 11 + 23 3, 522, 750 
hss chbieinnwabivideadmes a , “nd ll 8 2 l 1 12, 862 
1945_.....- baidweewedeuns : 50 39 5 6 34 | 10, 322, 144 
TE ccswan : ’ 39 20 17 2 22 100, 133 
a i eee iialaningctibaanen -| 16 10 4 2 42 2, 411, 876 
tats : i ‘ taal 17 ll 5 1 1 50, 000 
1953 ns attiats 20 13 | 5 2 23 163, 012, 520 
1955._.... nitdécnbide a 19 9 8 2 5 13, 001, 470 

iad cemiceane ins sceaeatieniel 473 337 103 33 327 | 253, 573, 519 


Source: State of Washington, Senate and House Journals, 1929-49; Legislative Record, 1945-55. 
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AppenpIx TaBLeE E.—Veto powers of mayors in cities over 5,000 


























Percent of mayors who may— 
Form of government l tg 
Veto all Veto Veto Not veto 
measures budget selected anything 
| only items | 
| | arate! a cee: 
a oe cel bcanintaontndeianbucmbobircios | 42.7 1.0 | 119.3 | 37.0 
Na tis ities chains tinaegakadeetaidemmeiidddicabaat ae 0 1.1 | 91.2 
ao caeatnsninitbilid bee | 8.3 0 5.9 85.8 
EE ch canadanvssdbcoGbendcunadvantnascqudccne | 0 | 0 0 | 100.0 
Representative town meeting-.-.............-........-.. 0 0 0 | 100.0 
De ie RI i coe tinncmemtokedns 27.0 | .6 | 12.4 | 60.0 








1 Note that most mayors have the veto power in some form, and that in the mayor-council cities about 
¥ have granted the item veto to their chief executives. Since more than half (54 percent) of all cities of more 
than 5,000 population employ the mayor-council — the overwhelming majority of the American people 
live in jurisdictions (both State and local) which have the item veto device as a check upon legislative ap- 
propriations, it would not be an innovation when and if adopted on the national level. This fact is often 
overlooked in the debate over the feasibility of the executive item veto. 


Source: Municipal Year Book, 1953, p. 60. 





MEMORANDUM 
JUDICIAL CONSTRUCTION OF THE TERM “ITEM VETO”? oF APPROPRIATIONS 


(A reference to this is in Journal and Proceedings of Constitutional Convention, 
Nashville, Tenn., 1953, pp. 584-585.) 


42. American Jurisprudence ‘Public Funds’’ (par. 51, p. 758) 


In most cases the decisions of courts turn upon what amounts to a distinct 
item of appropriation, rather than the question of what amounts to an appropria- 
tion within the Constitution (35 A. L. R. 600, S. 99 A. L. R. 1277). 

A portion of a bill taking the form of a proviso or condition, repealing a prior 
appropriation or requiring performance of certain acts in connection with an ap- 
propriation may not ordinarily be vetoed, since it does not amount to a distinct 
item of appropriation but only a part of an item (35 A. L. R. 603, 604.s/99 A. L. R. 
1278-1279). 

The provisions of an appropriation bill declaring the intent of the legislature 
enacting it, and creating a new agency for the distribution of the moneys appro- 
priated, are not provisos or conditions inseparable attached to the appropriation 
as regards the Governor’s power to veto such provisions without vetoing the ap- 
sropriation as well (State ex rel Wis. Telephone Co. v. Henry, 218 Wis. 302, 260 
N. W. 486, 99 A. L. R. 1267). 

22 words and phrases—‘‘Item’’ in general 

As used in Pennsylvania State constitution, article IV, section 16, granting the 
Governor power to disapprove of any “‘item’”’ or items of any bill making appro- 
priation of money, and a part or parts of the bill disapproved shall be i the 
term ‘‘item’’ means the particulars, the details, the distinct and severable parts 
of the appropriation, and is used interchangeable in the same sense with the word 
“part”? (Comm. v. Barnett, 199 Pa. 161, 48 Atl. 976, 977). 

Provisions of Philippine statute appropriating sums necessary to carry out 
other provisions of act providing for payment of retirement gratuities held not 
to be an “‘item’”’ within meaning of statute authorizing the Governor-General to 
veto particular item of an appropriation bill, and hence not subject to separate 
veto by Governor-General, the Court held: An ‘‘item’’ of an appropriation bill 
obviously means an item which in itself is a specific sum of money (Bengzon v. 
Sect. of Justice of Philippine Islands, 57 8. Ct. 252, 299 U. S. 410). 

“The power to veto items in an appropriation bill does not carry with it power 
to strike out conditions or restrictions for that would be legislation.’ 

The term “item’’ as used in this section (constitution, Virginia, sec. 76) refers 
to something which may be taken out of an appropriation bill without affecting 
its other purposes or provisions. It is something which can be lifted bodily from 
it rather than cut out. 
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An item in an appropriation bill is an indivisible sum of money dedicated to a 
stated purpose. It is something different from a provision or condition, and where 
conditions are attached, none may be added. 

The creation of a new office, its holder to serve at a stated salary, without more, 
would be an “‘item’’ which the Governor at his election might veto, but if it be 
tied up with other budget provisions, then under the terms of the constitution it 
cannot be eliminated (Commonwealth v. Dodson, 176 Va. 281, 11 S. E. 2d, 120, 


1940). 


STATE OF OR8IO, 
OFFICE OF THE GOVERNOR, 
Columbus, November 18, 1952 
Dr. FRANK W. PrEscort, 
Department of Government, University of Chattanooga, 
Chattanooga, Tenn. 

Dear Dr. Prescorr: I received your letter of several days ago. In my 
opinion the Ohio provision requiring a three-fifths vote, respectively in the senate 
and the house, to overrule a veto of the Governor is sound. The legislature of 
1951-52 had in it a majority far in excess of the required three-fifths vote of the 
total legislators needed to override a veto. An identical situation prevails for the 
ensuing legislature for 1953-54. 

In my opinion the Ohio provision granting the Governor the power to veto 
separate items in an appropriation bill is also sound. The chief executive ought 
not to be put into the position of being compelled to veto an entire appropriation 
bill merely to reach one or more specifie items about which he is in disagreement. 
In those States where the entire bill must be vetoed, the Governor is frequently 
coerced into approving items with which he is in disagreement merely because of 
the complications and difficulties that would follow through the vetoing of the 
entire bill. 

Sincerely yours 
FRANK J. LAUSCHE. 

Mr. Wiuuts. The record will be kept open for the receipt of further 
statements by persons interested in this subject. 

(The following statements were submitted for the record:) 


STATEMENT OF SENATOR Paut H. DovuGuas or ILLINOIS 


To give the President the formal power of an item veto would make 
his existing powers more formidable and I would oppose it for the 
following reasons: 

The President already has the authority to hold up expenditures 
for purposes which he considers unworthy. Appropriations permit 
rather than require the executive branch to spend. ‘Thus, if Congress 
approves funds for a purpose the President does not like, he can 
simply impound the money and not spend it. Under the existing 
procedure, when he impounds appropriations, he can be charged with 
ignoring the will of Congress. Were he to be given the item veto, 
he could point out that he shares the constitutional spending power 
of Congress, thus giving him greater political justification for 
impounding funds. 

(2) Were the President to be given the item veto, he would have 
additional power to force Members of Congress to go along with 
his efforts to accomplish his political aims. Many States rely heavily 
on Federal appropriations for the development of their natural re- 
sources—notably the South for rivers and harbors and the West for 
reclamation projects. With item veto power, a partisan President 
could punish certain areas which had not supported him by with- 
holding funds for their projects, for example, or force Senators to 


92568 58 ‘ 











94 ITEM VETO 


approve nominees to the executive branch who were repugnant to 
them under the threat of losing funds for certain projects, or force 
approval of questionable legislation under the same threat 

The present administration advocates the item veto. I suppose 
it is natural for a President to attempt to increase his powers, but | 
suspect there is more to it than that. It provides the administration 
the opportunity to point the finger of blame at Congress for high 
spending levels which it ostensibly opposes. This it blithely does 
despite the fact that overall congressional appropriations have for 
many years been less than the amounts requested by the Executive, 
The individual increases made by Congress in some programs are 
more than offset by decreases in others. 

Just what is meant by “item” veto has not been clearly defined, 
For example, the appropriation for rivers and harbors is a lump sum. 
If the President had item veto power, would he be forced to cancel 
expenditures for the entire program, or could he reduce the amount 
by knocking out certain projects which the committee reports listed 
among those intended to be given funds? If the item veto meant 
power to reduce items, the President could alter any program as he 
saw fit, which would render congressional policies completely futile 
and nullify the congressional spending power completely. 

These are only a few of the objections to the item veto, but I believe 
they are adequate to show that the President already has sufficient 
power to hold up expenditures for specific purposes when such action 
can be justified and that additional powers would not be in the best 
interests of the country. 


STATEMENT OF Hon. CLARENCE CANNON, OF MISSOURI, ON PROPOSED 
Item Veto PowER ON APPROPRIATION BILLS 


The proposition of an item veto on appropriation bills is perhaps 
most frequently advanced in the name of promoting economy and of 
disencumbering appropriation bills of so-called legislative riders. It is 
sometimes asserted by the Executive, whose power would be greatly 
strengthened, and others in sympathy with the idea, that the item veto 
would permit the Executive to prevent, or nullify, actions char- 
acterized as “evils” of the legislative in inserting appropriations or 
related legislative riders not to his liking either as to amount or 
purpose, or both. Thus, the item veto would vastly increase the 
Executive power while weakening the legislative control of the purse. 

Congress ought to concentrate on effective ways to strengthen its 
exercise of control of the purse, not weaken it. In receit years, 
various devices—some sponsored by the executive branch—to get 
money out of the Treasury through the side doors and the back doors, 
rather than the front door, have gained in popularity. Through 
these sundry methods of diffused action on the finane ‘ial needs of the 
Government the Congress has made such inroads on its traditional 
appropriations process that it has in practice deprived itself of a 
significant measure of effective control of the purse. In 1956, for 
example, Congress reduced budget requests considered in connection 
with appropriation bills by $257 million but in the same _ session 
exceeded, in legislative bills, the President’s requests for other types 
of obligating and spending authority by $1.736 million. 
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The alleged ‘‘evils’’ for which the item veto is advanced as a cure 
are grossly exaggerated. 

Under our constitutional separation of powers, it is the function of 
the executive to propose and the function of the legislative to dispose. 
And this power to dispose is final and absolute. Of all the legislative 
prerogatives, the power to appropriate is one of the most vital. Basic 
authorizing statutes for the most part—and of necessity—are broad 
in scope and grant to the executive rather wide latitude. The one 
continuing procedure for congressional control over governmental 
activities within such statutes is the annual appropriations review and 
legislative provision of funds. It implements programs and activities 
prev iously authorized by law—programs which have in the authoriz- 
ing stage already run the gantlet, including the opportunity for 
Executive veto. The subseque nt act of appropriating thus represents 
the stage of final and, necessarily, conclusive action by the elected 
representatives of the people, each of whom must take his own re- 
sponsibility for his part before his own constituency. Responsibility 
for appropriation of the people’s tax funds would unwisely be diffused 
if impinged upon by item veto. 

Incidentally, the item veto would be as well justified on authorizing 
legislation as on appropriation measures. The true beginning point 
in the spending process is the initial authorization statute. The 
executive is not infrequently opposed to specific portions of authoriz- 
ing legislation submitted for approval. The fundamental purpose of 
Executive veto is now fulfilled when the Executive is accorded oppor- 
tunity to take exception to a proposition of legislation in the first 
instance. Of course, he can also veto appropriation bills and has on 
occasion done so. 

The present budget system, enacted in 1921, greatly increased the 
executive power in Government financial matters. The executive 
budget concept was established. The budget is the President’s 
budget—and no one else’s. He has the sole power to include, or ex- 
clude, whatever items or amounts which in his judgment are necessary. 
Not the judgment of someone else; only his judgment. The legislative 
does not tell him what to include or not to include. He includes what- 
ever he deems appropriate. But the item veto on appropriation bills 
would be tantamount to permitting the President to tell the Congress 
what to include in appropriation bills. It would in substance let the 
executive appropriate rather than the legislative. 

The item veto on appropriation bills would encourage executive 
capriciousness. We have seen this very thing happen more than once 
through unwarranted use of the impounding provisions of the anti- 
deficiency patnte. An appropriation is not a mandate to spend every 
dollar provided it, but neither is the impounding clause intended to 
provide the Executive with a statute to thwart the clear will of the 
Congress. To provide item veto power would be to give the Executive 
a club which could be held over individual Members, and even whole 
delegations, to coerce their cooperation on wholly unrelated lezislative 
propositions in whic h the Executive was especi ally interested. 

The legislative enactment of appropriation bills is surrounded by far 
more checks and balances than is the preparation of the executive 
budget. As noted, the executive budget is whatever the President 
wants it to be. It is prepared behind closed doors. It can include 
any proposition the President wants to include—and in any amount, 
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It is not subject to a point of order. It is not restrained by any act 
of Congress or rule of either House. 

In contrast, the appropriation bills are subject to several hurdles and 
must run a number of gantlets at both ends of the Capitol. Un- 
authorized items and provisions of legislation are subject to deletion 
on objection of a single Member. Only by majority consent, or vote, 
are propositions of legislation included in appropriation bills, and 
most of these are administrative and facilitating, or restrictive, in 
character, and many of them will be found to have been recom- 
mended by the President in his budget. Furthermore, only by 
majority action is the President’s budget exceeded. But the Presi- 
dent, without consulting anyone, can submit budget increases. 

Finally, the appropriations process would resemble a one-way street 
if the item veto were adopted. The executive would have a greater 
voice, the legislative correspondingly less, in the final say. If any- 
thing, we need just the opposite. Inherent in and vital to our very 
concept of separation of powers is a two-way street—the Executive 
to propose whatever appropriations and related provisions he deems 
appropriate, and the legislative to enact whatever appropriations and 
related provisions it deems in the public interest. The legislative 
prerogative of the directly elected representatives of the people must 
not be encroached upon or diluted. To permit otherwise would 
seriously impair our ability to be responsive to the wishes of the very 
people we serve. 

A real grasp of the full dimensions of the one-way character of this 
proposition can be readily had from the following statement of the 
Director of the Budget, as a principal spokesman of the executive 
branch, which I am advised was made to the Committee on the 
Judiciary of the House in support of the item veto proposal: 

I think it ought to be made clear in whatever bill is reported that authority 
would be granted to veto legislative provisions as well as appropriation items, and 
that the authority to veto an appropriation item would include authority to re- 
duce an appropriation—but only to the extent necessary to permit the disapproval 
of amounts added by the Congress for unbudgeted programs or projects, or of 
increases by Congress of amounts included in the budget. 

The import of this intent is clear—and far reaching. Implicit in 
such reasoning is that the executive is allwise and superior in its 
judgment as to how much should be appropriated and for what 
purposes. 

I am certain the Congress could never seriously entertain such an 
absurdity. 


STATEMENT OF Hon. Joun TABER BrrorE House COMMITTEE ON 
THE JUDICIARY ON SUBJECT OF THE ITEM VETO 


Mr. Chairman, I appreciate the opportunity to make a statement 
in regard to the proposal before your committee for a constitutional 
amendment to permit the President to make an item veto of “items” 
in an appropriation bill. 

I am unalterably opposed to such a proposal. 

In the first place, there is no definition of “item’’—and a wide 
variation of definitions exist—but I will say more about this a little 
later. 
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A most important constitutional question is involved in this issue. 
The framers of our Constitution—very wisely, I think—provided for 
a separation of powers when they provided for a government divided 
into three parts—the legislative, the executive, and the judicial. 
You are all familiar with ‘the duties and se ope of authority vested i in 
each branch. I think that our system and form of government is 
the best on earth and I think that it has worked very well. 

The purse strings were placed in the control of the legislative 
branch with the origin of ‘‘bills raising revenue for the support of the 
government”’ placed in the House of Representatives—the branch of 
the legislative arm most closely associated with the people. By 
placing the control of the appropriations at the point they did, the 
framers of our Constitution deliberately, of course, placed ‘that 
control as near as they possibly could, to the people—where they 
could express their approval or disapproval of governmental affairs— 
and in this case appropriations—at any 2-year period. 

The writing of appropriation bills and the use of the item veto is 
simply a case of whether the ticket is going to be written by the 
executive branch or by the elected representatives of the people. 
Our custom has been, as required by the Constitution, for the Presi- 
dent to report on the condition of the country and to make his 
recommendations thereon, including recommendations for appro- 
priations, but it has been and still is the responsibility of Congress to 
make the final determination. I am one of those who feel that 
Congress should retain this role. 

Now, to get back to the question of the “item” veto. What is an 
‘item’”’ in this case? Is it a paragraph of a bill? Is it a part of a 
paragraph? Is it a portion of a lump-sum appropriation? This isn’t 
clear. Is the purpose of the proposal to prevent Congress from 
exercising its judgment as to what should be appropriated? Is it a 
plan to prevent Congress from appropriating over and above anything 
carried in the President’s budget? Is it an effort by the executive 
branch to eliminate restrictions which Congress places from time to 
time on the use of appropriations? Is it designed to circumvent 
limitations? 

Mr. Chairman, it is the responsibility of Congress to indicate how 
and for what purposes appropriations of public funds should be spent 
and I for one do not want to see Congress agree to any proposal 
which dilutes its authority in this respect. 

There have been instances where Congress has inserted programs 
and items which did not appear in the President’s budget and such 
action has proven to be in the public interest. Congress has fre- 
quently placed restrictions and limitations in appropriation bills as 
to how certain programs should be carried forward. Authority to 
make an item veto could well result in nullifying such limitations. 

I feel that a proposal such as this would ‘seriously disturb the 
separation of power between the three branches of government as 
set forth in the Constitution, and that it would place additional 
authority in the hands of the executive branch at the expense of the 
legislative branch. We’ve done pretty well in this country in a few 
years—relatively short years insofar as the history of the world is 
recorded—and we should not approve any proposal which tends to 
upset the Constitution and form of government which we proudly 
proclaim as the world’s best. 
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Tue Case AGAINST THE ITEM VETO 


By Robert A. Wallace, Staff Director, United States Senate Committee on 
Banking and Currency 


(This paper has been prepared for Subcommittee No. 3 of the House Judiciary 
Committee. It is drawn largely from the author’s Ph, D. dissertation written 
for the Department of Political Science, University of Chicago, entitled ‘‘Con- 
gressional Control of Federal Expenditures.’’ In order to avoid repetition of 
other materials available to the subcommittee, the paper concentrates on argu- 
ments in opposition to proposals for an item veto.) 


SUMMARY 


Proposals to extend the veto power of the President by permitting 
him to veto individual items in appropriation bills have periodically 
come before Congress and the country for nearly a century. Perhaps 
the main reason for their failure of adoption lies with the reluctance 
of Congress to reduce its own powers vis-a-vis the President, but 
there are also many substantive reasons why such proposals should 
not be accepted. 

By his authority to impound appropriations, the President already 
has greater power over spec ific spending programs than even an item 
veto could give him. Congress can override a veto, but cannot force 
a President to spend all sums appropriated except by coercion—refusal 
to act on Presidential requests, excessive investigations, and the like, 
Of course, Congress could carry out impeachment proceedings against 
the President, but this would involve his total record which would 
confuse a specific issue of a particular expenditure which Congress 
sought to force. 

Thus giving the President an item veto would not provide him with 
additional authority. Rather, it would give him greater political 
justification for using the authority he already possesses. This addi- 
tional justification is the e quivalent of additional power, however, and 
would result in a lessening of congressional prerogatives over spending. 

Proponents of the item veto point out that it works successfully in 
some 40 States. This point is valid only if we are wiiiing for Congress 
to have its influence reduced to the status of a State legislature and 
give up its primary responsibility for spending policies. In this case, 
C ongress could then load down appropriation bills with pet projects, 
passing the buck to the President to weed them out, and leaving the 
responsibility for appropriations almost entirely with the President. 

The item veto could give almost total spending power to the Presi- 
dent, depending on what is meant by an item. If by vetoing an 
“item” we mean that he must eliminate actual parts of a bill, then he 
would be forced to eliminate entire programs by its use. For example, 
appropriations for rivers and harbors projects are often included in an 
appropriation bill as a single item. To veto it would mean stopping 
the entire program rather than merely cutting out a specific project. 

If, on the other hand, the item veto means the power to alter items, 
as it does in some States, then congressional spending power is passed 
over almost completely to the President. He could reduce items at 
will, cutting those he did not favor, and leaving those which were a 

art of his administrative policies. And he could do so with the 
justification of his power of the item veto. 

Since money is the lifeblood of policies, the item veto would give 
almost complete power to the President at the expense of Congress. 
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This would vitiate our system of separation of powers and checks and 
balances. It is doubtful that we are ready and willing to take such a 
step. 

BACKGROUND 


The origins of the veto power itself are too well known to treat at 
length here. Suffice it to say that the colonies chafed under the veto 
power of the king or the royal governors which acted as a severe 
check on the legislative assemblies. Indeed, the first two grievances 
set forth in the Declaration of Independence were “He has refused 
his assent to laws * * *. He has forbidden his governors to pass 
laws.”’ All semblance of an executive veto of any kind was abolished 
immediately after the revolution, both in the State and National 
Governments. 

The weaknesses of “headless” government soon became apparent 
under the Articles of ¢ ‘onfederation, and, despite some misgivings, a 
limited veto power was given the Chief Executive under the Con- 
stitution. Following the lead of the Federal Government, the States 
eradually restored the veto power to their executives. 

The item veto came into being during the Civil War, first in the 
provisional constitution of the Confederate States. Then it was 
pm by Georgia in 1865 and by Texas the following year. Since 
the Civil War, nearly every new State admitted to the Union adopted 
the item veto as did many of the older ones. There are now some 40 
States which extend to their governors the power of the item veto on 
appropriation bills.’ 

As the States adopted the item veto, agitation began for a similar 
provision in the Federal Constitution. The practice of attaching 
riders to appropriations bills induced many Presidents, beginning 
with Grant, to favor such a provision, and the issue has been debated 
from. that time to the present. 


ARGUMENTS THAT THE ITEM VETO WOULD RESTORE THE PRESIDENT’S 
VETO POWER 


Item veto proponents assert that it is necessary to restore the 
presidential veto power. This power implies that the President shall 
exercise his independent judgment upon the merits of bills which 
come before him for approval or disapproval. Such independent 
judgment, according to the argument, cannot now always be employed 
because bills presented for his action sometimes comprise two or 
more unrelated subjects. He may favor one and oppose the other 
but he cannot deal with the two subjects separately upon their 
merits. Whatever his action, it applies to and affects both subjects 
ahke. Thus, by joining in a single bill diverse subjects of varying 
degrees of merit and requiring action by the President upon the bill 
as a whole, he is deprived of the ability to use independent judgment 
in exercising his veto power. He is coerced either into accpeting 
that which he disapproves or defeating that which he believes wise 
and necessary. 

The resulting evils cited are (1) the practical powerlessness of the 
President to exert any effective restraining influence upon general 


1See Vernon L. Wilkinson, Observations on the Item Veto (mimeo), Library of Congress, Legislative 
Reference Service (Washington, D. C.), August 13, 1936. 



































































































































































100 ITEM VETO 





appropriation bills, and (2) the frequent enactment of measures 
opposed by the President by attaching them as “riders” to general 
appropriation bills whose passage is usually indispensable to the opera- 
tion of government, and whose acceptance by the President is there. 
fore practically compulsory. ; 

The proposition that the item veto is necessary to restore the 
presidential veto power is based on the premise that, if the President 
did veto a bill because of an objectionable item, the whole bill would 
again run the gamut of Congress rather than the particular item to 
which the President objected. Too often, it is said, there would not 
be sufficient time for such a lengthy process. In this regard, however, 
we should note that (1) the passage of the lameduck amendment helps 
to permit the President to veto an appropriation bill and still allow 
time for its reconsideration before the close of a session of Congress; 
(2) the President can make known his objections and exert influence 
to prevent objectionable features before they are passed; and (3) 
appropriations are permissive rather then mandatory. 

Even before passage of the lameduck amendment, a President 
could, of course, veto an entire appropriations bill on the grounds that 
it contained items which were objectionable to him. This was not 
then, and still is not, an easy course where delayed actions impede 
the normal operations of government—a point upon which rests the 
major argument for the item veto. Nevertheless, Presidents Hayes 
and Wilson have vetoed major appropriations bills because of objec- 
tions to specific items. In other cases, the threat of the general veto 
has served the purpose.’ The threat of a veto is one of the means by 
which the President can make known his objections and exert influence 
to prevent objectionable features before they are passed. The general 
range of the President’s use of influence stretches across the entire 
list of the Presidential powers, formal and informal. 


ITEM VETO WOULD LFSSEN CONGRESSIONAL 
FOR APPROPRIATIONS 





RESPONSIBILITY 


That the item veto works successfully in some 40 States is not a 
valid argument unless we are willing to reduce the role of Congress to 
one comparable to that of a State legislature. As has been pointed out 
in one study,‘ a great degree of shifting of responsibility on appropria- 
tions measures has appeared in some of the States where the governor 
can veto items. For example, in New York and Pennsylvania, the 
legislature has tended to appropriate money beyond the revenues of 
the State and upon adjourning, left to the Governor the task of decid- 
ing what items are to be discarded. 

When one session of the Pennsylvania Legislature adjourned, in 
May 1915, it had passed bills appropriating for the next 2 years an 
aggregate of $72,494,000 or $10,500,000 in excess of the estimated 
revenues. A month later the Governor announced that he had vetoed 
items totaling $6,729,000, incidentally cutting in half the amount 
planned for improving the port of Philadelphia and “paring down’ 
the funds for education. He had vetoed only 7 items that were 
complete in themselves; they aggregated $1,381,000; the balance of 
the amount vetoed the Governor was made up by “scaling down” 
“Tice ads putas. 


3 Bertram M, Gross, The Legislative Struggle (McGraw-Hill, New York, 1953), p. 394. 
4 Wilkins, op. cit., p. 20. 
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items. ‘Two years before, the Governor of Pennsylvania had faced 
appropriations of $89 million and had decreased them by $22,800,000, 
A similar situation prevailed during the same period in New York. 

Those who have participated in the operation of Congress know 
that oftentimes a Member of the lower House will vote for a reduced 
appropriation, thus taking public credit for the economy, while 
expecting the Senate to restore the reduction to permit the operation 
to continue. Senators have even complained that they have received 
telephone calls from Congressmen asking the restoration of items they 
had voted to cut. 

The possibility that Congress could “load down” an appropriation 
bill with numerous questionable items and ‘‘pass the buck’”’ to the 
President to veto them is very real. Members of Congress could then 
assert to their constituents that they had voted for what they wanted, 
but the President had vetoed it. Dr. Ernest Griffith, citing the fact 
that Presidential vetoes are rarely overridden by Congress, has said 
that 
One reason is that certain Members vote for a particular measure for political 
reasons, knowing that it will be vetoed. Without the veto, and with a Congress 
wholly responsible, the result occasionally would have been different.® 
Moreover, the wisdom of giving to the President the same power 
over Congress as governors have over State legislatures is certainly 
open to dispute. 

The item veto would give the President a tremendous bargaining 
lever with Members of Congress. The President could intimate to a 
Member of Congress: “If you don’t vote in favor of administration 
proposals, I’ll eliminate the appropriation for construction of new 
battleships in the Navy yard located in your district, or for the slum- 
clearance project for your constituents, or for the new post office 
building’’—ad infinitum. The President already has many means 
to help him dominate Members of Congress—through patronage, 
party leadership, and direct appeal to all the people. To give to the 
President the additional power of vetoing items and sections of 
appropriation bills would enable him to control C ongress much more 
effectively than is now possible. 

To allow the President to say that one city can have a post office, 
that another city cannot, that still a third city can, in the absence 
of legislative authority to do so, is to confer on the President the 
broadest type of legislative discretion. He could exercise this item 
veto almost with Liounaiie: when his own party is in control of Con- 
gress. It is inconceivable that two-thirds of the Members of both 
Houses would vote to override the veto of a small item for a post 
office in some remote community. Only on rare occasions has Con- 
gress chosen to override the President even when he has vetoed an 
entire bill of general interest to the country at large. To expect two- 
thirds of the Members of each House of Congress to take up their 
cudgels and fight for an appropriation of interest to only one small 
locality is unrealistic. 

Congressional enactments are the coalescence of policies and pro- 
grams emanating from 48 States and 435 regional constituencies. 
Such a coalescence of policies in infinitely more far reaching than 
merely local or regional projects. Amounts provided for various agri- 


5 Ernest Griffith, Congress: Its Contemporary Role (New York University Press, New York, 1951, p. 27). 
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cultural programs, slum clearance, national defense, and a host of 
other items are placed in a democratic and regional balance by Con- 
gress. An item veto could upset the balance of an entire appropria- 
tions bill. Thus an item veto could defeat the general legislative 
intent of Congress. 














EXISTING 





PRESIDENTIAL AUTHORITY TO REDUCE SPECIFIC 
EXPENDITURES 










That appropriations are permissive rather than mandatory, is not 
always understood. It should be discussed in connection with another 
point, namely, that items, especially in so-called ‘‘pork-barrel” appro- 
priations, rarely represent items at all, but, rather, are lump-sum 
amounts. The item “Rivers and harbors and flood control’ in the 
Civil Functions of the Army appropriation bill may amount to as much 
as $500 million. The individual project allocation is set forth in com- 
mittee reports, which indicate legislative intent, but do not have the 
force of law. This raises, first of all, the question about just how use- 
ful a tool the item veto would be for the President. 
Charles S. Hyneman has pointed out that— 









Even if the President had authority to make his veto applicable to particular 
items in appropriation measures, it is questionable whether he would be able to 
make effective use of it. Many State legislatures itemize appropriations in con- 
siderable detail. The governor who has the item veto is thus enabled to disap- 
prove specific amounts for specific purposes, with no adverse effect on the amounts 
provided for other purposes. Congress, on the other hand, rarely breaks the 
appropriation down into small enough items to enable the President to pick out 
and kill what he does not like without also killing many other things that he 
wants to keep alive.® 








Moreover, appropriations give authority to spend; they do not 
direct that expenditures be made. As Griffith has pointed out: 


Oceasionally the President diverts, or leaves unused funds appropriated for 
some specific purpose of which he does not approve.? Thus the President has a 
tremendous amount of discretion in expenditures and can obtain the effect of the 
item veto by administrative policies.’ 











Three instances, although there are many, have dramatized the dis- 
cretionary power over expenditures in recent years: (1) when an 
appropriations bill rider providing for a loan to Spain was passed in 
1950, President Truman disposed of it simply by announcing that he 
would not proceed with the loan; (2) in 1949, Congress voted funds for 
a 70-group Air Force. The President was opposed to that policy, and 
he “item vetoed”’ the appropriation by impounding the funds author- 
ized and refusing to spend them; and (3) when the Korean war broke 
out, the President issued an Executive order freezing appropriations 
on construction projects except those essential to the defense effort. 

The Federal budget system makes direct provision for the Presiden- 
tial impounding of agency funds. The Bureau of the Budget has 
justified this power (in acting on behalf of the President) to place 
appropriated money in reserve as follows: 













In requiring that moneys be placed in reserve, the Bureau proceeds also on the 
principle that ordinarily an appropriation is merely an authorization and not 
a mandate to spend money for the specified purpose. This principle has been 
recognized and affirmed by the Court of Claims in Nukill v. United States (26 
Ct. Cl. 316). In the former case the Court said: 


6 Charles S. Hyneman, Bureaucracy in a Democracy (Harper Bros., New York, 1950), pp, 237-288, 
? Griffith, Congress, op. cit., p. 28. 
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“An appropriation by the Congress of a given sum of money for a named 
* . © . & ¥ . 
purpose is * * * simply legal authority to apply so much of any money in the 
Treasury to the indicated object.” 8 


President Franklin Roosevelt, in asserting this power, did not claim 
its extensiveness to be equal to the power of an item veto. But, in a 
letter to Senator Richard Russell, of Georgia, dated August 18, 1942, 
he asserted: 

* * * the mere fact that Congress, by the appropriation process, has made 


available specified sums for the various programs and functions of the Government 
is not a mandate that such funds must be fully expended.°® 


In his 1942 budget message, President Roosevelt said: 


During this period of national emergency it seems appropriate to defer con- 
struction projects that interfere with the defense program by diverting manpower 
and materials.” 


Again in the 1943 message, the President stated: 


The public works program is being fully adjusted to the war effort. The general 
program of $578 million includes those projects necessary for increasing production 
of hydroelectric power, for flood control, and for river and harbor work related 
to military needs. Federal aid for highways will be expended only for construc- 
tion essential for strategic purposes * * *. For all other Federal construction 
I am restricting expenditures to those active projects which cannot be discon- 
tinued without endangering the structural work now in progress." 


Thereafter in a letter to the Secretary of War dated April 28, 1942, 
the President requested that the Department— 


in cooperation with the Director of the Bureau of the Budget, establish reserves 
in the amount that can be set aside at this time by the deferment of construction 
projects not essential to the war effort * * *,” 


Amounts which were held in reserve by the President have not 


been insignificant. In the years 1940 to 1943, such sums ranged 
from $174 million to $405 million.” 

These policies of holding funds in reserve were not popular in Con- 
gress, and in late 1943, the Senate wrote into the First Supplemental 
National Defense Appropriation Act, 1944, a proviso attempting to 
curb the President’s powers to hold appropriated moneys in reserve. 
This proviso read: 


That no appropriation or part of any appropriation heretofore, herein, or 
hereafter made available for any executive department or independent estab- 
lishment to construct any particular project shall be impounded, or held as a 
reserve, or used for any other purpose, except by direction of the Congress, and 
any part of such appropriation not needed to complete such project, or the part 
thereof for which appropriation has been made, shall be retained by the Treasury." 


The proviso was deleted by the conference committee after the 
Director of the Bureau of the Budget sent a letter to the chairmen of 
both Appropriations Committees justifying the need for the Presi- 
dential reserve power on the basis of sound executive management 
and savings in expenditures. 

That there has been a slackening of demand in recent years for an 
item veto is probably attributable to a belated recognition of the fact 


8 U.S. Bureau of the Budget, memorandum dated March 10, 1948, entitled ““Budget Bureau Authority 
To Set Up Reserves Against Appropriations.””’ (Mimeo.) Exhibit A, p. 3. 

9 Tbid., p. 3. 

10 Thid,, p; 4. 

1 Ibid. 

3 [bid, 

18 Bureau of the Budget, letter dated December 13, 1943, from the Director, Harold D. Smith, to the 
chairman of the House and Senate Committees on Appropriations, regarding the setting up of reserves. 

4H, R. 3598 (as passed by the Senate) 78th Cong., Ist sess, (1943). 

18 Bureau of the Budget letter of December 13, 1943, op. cit. 
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that the President does have the power to withhold the spending of 
appropriations authority. Hyneman has written: 


In view of the great concern in recent literature relating to administration to 
increase the President’s ability to get what he wants, it is surprising that there 
has not been any serious suggestion, first, that the President be given an item 
veto, and second, that Congress put up the appropriation measures in a degree 
of detail that would enable him to make effective use of the item veto. The 
proponents of greater executive authority in administration have generally taken 
the opposite position, so far as the form of the appropriation act is concerned; 
they want the appropriations to be made in fewer and more inclusive amounts 
rather than in a greater number of less inclusive amounts. This suggests that 
they see no hope of amending the Constitution to give the President the item 
veto; they may, therefore, begin to argue that all or a major part of the appropria- 
tions should be made to the President, giving him authority to distribute funds 
among the several governmental activities and administrative organizations 
according to his own wishes.'* 


DIFFICULTY OF DEFINING AN ITEM 





Wilkins has thoroughly discussed the problems involved in defining 
items.!7 He points out that the language of the usual amendments 
designed to confer on the President the power to veto items or provi- 
sions in appropriation bills has been given varying interpretations in 
the several States. 

Seemingly an authorization “to disapprove of any item of any bill 
making appropriations of money, embracing distinct items”’ would 
require little judicial construc tion. Yet such phrases have given rise 
to no little litigation in several States. For example, the Pennsylvania 
Supreme Court has construed the expression “to disapprove of any 
item’’ to include the right “‘to reduce any item.’”’ In that case (Com, 
ex rel. Elkin v. Barnett, 199 Pa. 161) the Pennsylvania Governor 
merely reduced the entire appropriation one-eleventh. The court held 
that such proceedings were proper under an authorization “to dis- 
approve of any item.’”” The Supreme Court of the United States 
might place a similar interpretation on such language. In this case, the 
President could modify legislative appropriations almost at will, 
deleting some items, reducing others, and approving the remainder. 
This would in effect shift control of the purse strings of the Government 
from Congress to the executive. 

Perhaps the word “item”’ itself would result in no ambiguity. How- 
ever, the State courts have disagreed radically in their interpretation 
of what constitutes an ‘‘item”’ in an appropriation bill. <A few of the 
problems which can arise in this connection will be apparent if one 
analyzes a hypothetical appropriation bill. Suppose in an Interior 
Department Appropriation Act, Congress authorized, ‘‘in all,” “not 
to exceed’? $2,606,475 for 19 nonreservation Indian boarding schools 
as follows: 


Phoenix, Arizona: For four hundred and seventy-five pupils, including not to 
exceed $1,500 for printing and issuing school paper, $168,625; for pay of superin- 
tendent, drayage, and general repairs and improvements, $25,000; in all $193,625; 

Sherman Institute, Riverside, California: For six hundred and fifty pupils— 
et cetera. 

Suppose these sums were part of the appropriation made for the 
Bureau of Indian Affairs, a unit of the Department of the Interior. 
Under an amendment authorizing the President to approve or dis- 
approve of “items” in an appropriation bill, could the President veto 
the appropriation of $1,500 for printing at Phoenix or would he have 


16 Hyneman, op. cit., p. 238. 
” Wilkins, op. cit. 
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to veto the entire sum of $193,625 allocated to the Phoenix school, or 
would it be necessary to veto the entire “in all’’ appropriation of 
$2,606,475 for the nonreservation boarding schools? Had Congress 
provided an “in all’ appropriation of $30 million for the Bureau of 
Indian Affairs and then proceeded to enumerate the schools, would it 
be necessary to veto the entire appropriation of the Bureau in order to 
disapprove of the $1,500 for printing at Phoenix? 

In other words, what appropriations in this bill are “items’”—the 
minute sums included under such clauses as ‘“‘provided that not to 
exceed”’ or the “in all” appropriation for particular units? The State 
courts, when confronted with this problem, have arrived at irrecon- 
cilable conclusions. For example, the Oklahoma court (State Uni- 
versity v. Trapp (1911), 28 Okla. 83) held that a bill making an 
appropriation for the State university, and apportioning various 
sums out of the appropriation for spec ific purposes in connection with 
the operation of the university, embraced only a single item, and 
that a constitutional provision permitting the Governor to dis- 
approve any item in an appropriation bill embracing distinct items 
did not apply to a bill containing only a single item, with directions 
as to how that item should be expended, so did not apply to the 
Governor’s attempt to cut down a few of the sums apportioned out of 
the single item of appropriation. 

However, in an Illinois case (People ex rel. State Bd. v. Brady (1917) 
277 Ill. 124) where an act making an appropriation for the State 
board of agriculture, the State beekeepers’ association, and other 
named associations, appropriated to the board of agriculture a gross 
sum, ‘‘to be used as follows,” enumerating 44 separate purposes, 
opposite each of which a specific amount was set down, it was held 
that the gross amount was not to be regarded as a single item, em- 
bracing what followed as directions as to how it should be used; but 
that each of the following items constituted an “item.” 

If the Supreme Court of the United States were to follow the 
Oklahoma decision, it would be necessary for the President to veto the 
‘in all” item of $2,606,475 appropriation for 19 schools should he 
desire to eliminate the $1,500 printing item for Phoenix. On the 
other hand were the Supreme Court to follow the Illinois conception 
of what constitutes an ‘item’ it would be impossible to enact de- 
pendent or conditional appropriations. Such an interpretation would, 
furthermore, furnish the President with almost unlimited power. 
Every single individual item of interest to a Congressman’s district or 
State could be deleted, requiring a two-thirds vote to get it reap- 
proved. He could exercise the power purely for partisan purposes 
and/or to whip any and all Congressmen into line for his program. 

In summary, then, the item veto is a subject primarily for academic 
discussion. If it gives the President more power, Congress will fight 
it, hardly providing an opportunity for a two-thirds majority necessary 
to put it before the States. If the President already has the power 
by means of impounding funds, then it is unnecessary anyway. Per- 
haps these two points are contradictory. If they are, it makes little 
difference since both points work against the adoption of the item veto 
to such an extent that it cannot be enacted in the foreseeable future. 

(The following statement was submitted by Percival F. Brundage 
for inclusion in the record :) 
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STATEMENT OF PerRcivAL F. BruNDAGE, DIRECTOR OF THE BUREAU OF THRE 
BupGet, Berore SuscomMitTree No. 3 or THE House CoMMITTEE ON THE 
JupicraRyY Wi1tn Recarp to House Jornt Reso.tution 47 aNp Re varep 
BriLts PERTAINING TO THE ITEM VETO 


Mr. Chairman and members of the subcommittee, I appreciate the opportunity 
to present to this subcommittee the views of the Bureau of the Budget on House 
Joint Resolution 47 and other bills pending before you which would authorize 
the President to veto individual items in appropriation bills. 

You have already heard testimony as to the general nature of the need for legis. 
lation of this type, particularly with respect to its operation in the 40 States 
whose governors have authority for an item veto. You have also heard that 
President Eisenhower, along with many other recent Presidents of both parties, 
has recommended legislation of this type. 

I should like to present to the subcommittee some specific examples of cases in 
which the item veto power—if properly drawn and properly used—could have 
resulted in substantial economies for the Government and in prompt resolution 
of legislative differences which have simply continued as matters of controversy 
between two of the branches of the Government. ; 

Outstanding examples of cases in which an item veto on appropriation bills 
could have been a force for economy in recent years are the public works appro- 
priation bills for the fiscal years 1956 and 1957. These two bills alone demonstrate 
the usefulness to which the item veto could be put by a President 
sincerely interested in protecting the taxpayers against improvident expenditures 
of Government funds. 

On July 15, 1955, the President stated that he was approving the 1956 public 
works appropriation bill with great reluctance, partly because of the large increase 
in the number of new construction starts for the Corps of Engineers and the 
Bureau of Reclamation. The President’s statement contained the following: 

“In all, 107 unbudgeted projects were added by Congress. We can only guess 
what their total cost to the taxpayers will ultimately be because of this lack of 
detailed engineering studies on many of them. The best guess that can be made 
at the present time is upwards of $1.5 billion, but when planning is completed, 
this guess, in the light of past experience, may well prove to be far too low. While 
the first-year appropriations made in this bill amount to only about $47 million, 
the appropriations and expenditures in future years will increase sharply and 
quickly reach a half-billion-dollar level. 

“‘As a consequence of these considerations, initiation of the added projects 
cannot be undertaken until the detailed engineering plans have been completed 
and we have a sound basis for cost estimates. In the case of projects involving 
reimbursable items, such as electric power and water supply, we must be assured 
that satisfactory financial arrangements have been completed for return of the 
Federal investment. 

“The public is entitled to this measure of protection to the tax dollars that go 
into the construction of these projects.”’ 

If the President had been able to veto some of the individual items referred to 
in his statement, appropriations for the fiscal year 1956 could have been reduced 
by as much as $47 million. An almost identical situation occurred in connection 
with the public works appropriation bill for the fiscal year 1957, and again, on 
July 2, 1956, the President issued a statement when he signed the bill, pointing out 
that the unbudgeted projects contained in the bill involved appropriations for the 
fiscal year 1957 of more than $22 million. An item veto power in the President 
could have reduced appropriations for the current fiscal year by that amount. 

In addition to the reductions in appropriations which could have been made if 
the President had possessed the power to veto individual items in the two bills 
I have just referred to, it is more important to note that the unbudgeted projects 
in the fiscal 1956 public works appropriation bill involved a total cost to the tax- 
payers estimated at more than a billion and a half dollars, and that the unbudg- 
eted projects in the fiseal 1957 public works appropriation bill involved a total 
cost of more than half a billion dollars. Thus, on these two bills alone, an item 
veto would have enabled the President to bring specifically to the attention of 
the Congress for their further consideration items which could have resulted in a 
reduction of $69 million in appropriations for the 2 years and elimination or 
postponement of total costs in excess of $2 billion in these and future fiscal years. 

Another situation in which the item veto on appropriation bills would be a force 
for economy involves legislative riders requiring actions by the executive branch 
which entail costly expenditures. The 1956 and 1957 appropriation acts for the 
Department of Defense contained provisos requiring the continued operation of 
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two particular hospitals. Similar language is contained in the Department of 
Defense appropriation bill for the fiscal year 1958, as reported to the House last 
week. The minority views of Congressman Ford, as set forth in the committee 
report, point out that the Surgeon General of the Army testified that the Depart- 
ment of the Army has no requirement for the continued operation of these hos- 
pitals and that their operation results in a needless expenditure of funds and 
prevents the Army Medical Service from securing the maximum utilization of 
its available medical personnel. The minority views indicate a first-year savings 
of $746,500 and an annual saving thereafter of $1,043,000 from the closing of 
these two hospitals. An item veto of the proviso requiring the continued opera- 
tion of these hospitals would permit the Congress to reconsider the question of 
the desirability of maintaining and operating these hospitals in the light of the 
testimony of the Department of the Army. 

The item veto could be useful in securing separate consideration of legislative 
proposals, not directly involving appropriations, which are frequently attached 
as riders to appropriation bills. An example is found in the statement issued by 
the President on July 13, 1955, upon the signing of the Department of Defense 
Appropriation Act for the fiscal year 1956. The President stated: 

“T have today approved H. R. 6042 making appropriations for the Department 
of Defense for the fiscal year ending June 30, 1956, and for other purposes. I 
have done so because the funds which the bill makes available are urgently needed 
by the Department of Defense. Except for this imperative need, I would have 
withheld my approval of the bill, for I am advised by the Attorney General that 
one of its provisions, section 638, constitutes an unconstitutional invasion of the 
province of the Executive. 

“Section 638 deals with the authority of the Department of Defense to rid itself 
of many of the manifold activities that it has been performing with its civilian 
personnel, and that can be adequately and economically performed by private 
industry without danger to the national security. That section states that funds 
appropriated in the bill cannot be used to enable the Secretary of Defense to 
exercise this authority if, in the case of any activity of the Department proposed 
to be terminated, the Appropriations Committee of the Senate or the Appro- 
priations Committee of the House of Representatives disapproves such proposed 
termination.” 

If an item veto should be approved, I believe that legislative riders covering 
matters which are believed to be opposed, or at least considered unfavorably by 
the administration, would not be attached to general appropriation bills. Matters 
believed to be unconstitutional could be vetoed and reconsidered by Congress 
after opinions were presented by the Attorney General. This would also expedite 
the consideration of the bills in committee and by both Houses of Congress. 

I firmly believe that the item veto would be an effective weapon for economy 
and that it would aid in a prompt resolution of other matters which occasionally 
result in differences between the legislative and the executive branches. I strongly 
urge that the committee recommend legislation which will give the President an 
item veto on appropriation bills in a manner which will enable him to deal with 
the problems just discussed. I think it ought to be made clear in whatever bill 
is reported that authority would be granted to veto legislative provisions as well 
as appropriation items, and that the authority to veto an appropriation item 
would include authority to reduce an appropriation—but only to the extent 
necessary to permit the disapproval of amounts added by the Congress for 
unbudgeted programs or projects, or of increases by Congress of amounts included 
in the budget. 


Mr. Wiuuts. The committee will adjourn subject to call of the Chair. 
(Whereupon, at 4:25 p. m., the subcommittee adjourned subject to 
the call of the Chair.) 





